United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FILED NOVEMBER 24, 1931 


PRINTED JANUARY 12, 1932 






Court of Appeals of the District of Columbia 

OCTOBER TERM, 1931 

i 

No. 5559 


KAIWIKI SUGAR COMPANY, LIMITED, 

APPELLANT, ! 

vs. | 

i 

I 

i 

DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. 


APPEAL FROM THE HOARD OF TAX APPEALS. 


INDEX. 

Docket entries. 

Petition .,. 

Answer . 

Amended answer. 

Stipulation of facts. 

Findings of fact and opinion. 

Decision . 

Stipulation of venue. 

Petition for review. 

Pnecipe ... 

Certificate and seal. 




Original 

I 


* • 

i 


i 


3 


9 

9a 

10 

14 


*>•> 



24 

36 



i 

i 

i 

i 


Print 

1 


♦> 
• > 


8 


10 


12 


19 


10 

20 



Judd & Detwkilf.r (Inc.). Printers. Washington. D. C., December 21, 1031. 



































































































































































































































































































































































































































































































































































































































I 

j 

i 

• 

i 

i 

l 

i 

I 

I 

Court of Appeals of the District of Columbia 


Xo. 5559. 

I 

Kaiwiki Sugar Company, Limited, Appellant, 

vs. ! 

David Burnet, Commissioner of Internal jRevenue. 


1 Docket Xo. 30450. 

i 

Kaiwiki Sugar Company, Ltd., Petitioner, 

i 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: I 

For Taxpayer: L. Karlton Hosteller, Esq. | 

For ComniT: A. H. Murray, Esq., L. Creason, Esq. 

. ! 

Docket Entries. 

1927. | 

Aug. 16. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 17. Copy of petition served on General Counsel. 

Oct. 15. Answer filed by General Counsel, j 
“ IS. Copy served on taxpayer. General Calendar. 

1929. ! 

i 

Oct. 9. Hearing set December 5, 1929. 

Xov. 11. Motion for leave to file amended answer, amend¬ 
ment tendered, filed by General Counsel. 
11/13/29 copy served. 

Dec. 3. Xotice of appearance of L. Karlton Hosteller as 
counsel for taxpayer filed. 

“ 5. Hearing had before Mr. Trammell! on motion to 

continue to March 1930. Granteid to March 3, 
1930. 


i 

i 
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KAIWIKI SUGAR COMPANY, LIMITED, VS. 


1929. 
Dec*. 5. 


Order of continuance to March 3, 1930 for hear¬ 


ing on the merits, entered. 


Mar. 3. Hearing had before Mr. Van Fossan, Assigned to 

Div. 13 on stipulation of facts. Stipulation 

filed at hearing*. Briefs due in 90 days. Motion 

to file amended answer granted by direction of 

Annabel Matthews, Div. 13. 

Transcript of hearing* of March 3, 1930, filed. 

Motion for extension to June 10, 1930 to file brief, 

filed by taxpayer. June 2, 1930 granted. 

Brief filed bv General Counsel. 

•/ 

Brief filed by taxpayer. 

Findings of fact and opinion rendered. Annabel 
Matthews, Div. 13. Judgment will be entered 


“ 12 . 
May 31. 

June 2. 
“ 10 . 
Dec. 30. 


1931. 
Mar. 25. 
‘ ‘ 30. 

“ 28. 
Apr. 15. 

a 22 . 

Mav 9. 

9 


under Buie 50. 

Proposed settlement filed by taxpayer. 

Motion for redetermination under Rule 50, filed 
by General Counsel. April 1, 1931 copy served. 

Hearing set April 15, 1931 on settlement. 

Hearing had before Miss Matthews on contested 
settlement under Rule 50. Motion for rede¬ 
termination—granted. 

Decision, entered. Annabel Matthews, Div. 13. 

Transcript of hearing of April 15, 1931, filed. 


Oct. 19. Stipulation that appeal shall be decided by Court 
of Appeals of 1). C. filed. 

“ 20. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

“ 20. Proof of service filed. 

“ 20. Prnecipe filed. 

“ 20. Proof of service filed. 
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DAVID BURNET, COMMR. OF INT. RE^V. 3 

3 Filed Aug. 16, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 30450. j 

Kaiwiki Sugar Company, Limited, Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Petition. ! 

I 

| 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency IT:CR:D- 
60D, EFN, dated June 30, 1927, and as a basis of its pro¬ 
ceeding, alleges as follows: 

1. The petitioner is a corporation organized under the 
laws of the Territory of Hawaii, having its principal place 
of business in Honolulu, Hawaii. 

2. The notice of deficiency (a copy of which is attached 

and marked Exhibit A) was mailed to the jpetitioner on 
June 30, 1927, and was received by the petitioner on July 
11, 1927. j 

3. The tax in controversy is income tax for the years 1922 

and 1923 and for $6,538.22. j 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The Commissioner has failed to allo\y as a deduc¬ 

tion in computing net taxable income for the years 1922 and 
1923 the full net loss of the petitioner sustained in opera¬ 
tion of its business for the calendar year 1921j such net loss 
amounting to $220,564.20. | 

(b) The Commissioner has failed to allow as a deduction 
in computing net taxable income for the year 1923 a suffi¬ 
cient amount for wear and tear of equipmeht used in its 
business. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) That for the calendar year 1921, petitioner operated 
at a loss of $220,564.20 as finally determined by the Com- 

2—5559a 
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KAIWIKI SUGAR COMPANY, LIMITED, VS. 


missioner on the basis of a revenue agent’s report. 
4 (b) That for the calendar years 1922 and 1923 the 

petitioner operated at a profit less than the net loss 
sustained for 1921. 

(c) That the Commissioner did not allow the full net 
loss sustained by the petitioner for 1921 in computing net 
taxable income for the years 1922 and 1923. 

(d) That for the year 1923 the petitioner wrote off the 
amount of $15,499.73 as depreciation from wear and tear of 
“Mill & Building” used in its business, which sum was rea¬ 
sonable in amount. 

(e) That the Commissioner allowed as a deduction on 
“Mill & Building” in computing net taxable income for 
1923 only an amount of $10,680.33. 

Wherefore the petitioner prays that this board may hear 
the proceeding and will find that the petitioner is entitled 
to the deductions of $220,564.20 and $15,499.73 in computing 
net taxable income for the years 1922 and 1923. 

[Seal of Kaiwiki Sugar Company, Limited, Incor¬ 
porated 1909.] 

KAIWIKI SUGAR COMPANY, LIMITED, 
By E. H. WODEHOUSE, 

Vice-Presidcut, and 
JOHN E. RUSSELL, 

Treasurer. 


Kaiwiki Sugar Company, Limited, ( }< 
Co., Ltd., Honolulu, Hawaii. 


Tlieo. H. 


Davies & 


5 Territory of Hawaii, 

City and County of Honolulu, ss: 

E. II. Wodehouse and J. E. Russell herebv dulv sworn, 
say that they are respectively Vice-President and Treasurer 
of Kaiwiki Sugar Company, Limited, and are duly au¬ 
thorized to verify the foregoing petition; that they have 
read the foregoing petition and are familiar with the state¬ 
ments contained therein, and that the facts stated are true. 

E. H. WODEHOUSE. 
JOHN E. RUSSELL. 
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DAVID BURNET, COM MR. OF INT. EEjV. 


Subscribed and sworn to before me this 2nd day of Au¬ 
gust, A. D. 1927. | 

[Seal of Alexander A. Ilobson, Notary Public, Ter¬ 
ri! orv of Hawaii.] 

ALEXANDER A. HOBSON, 

Notary Public, First Judicial Circuit, 

Territory of Hawaii. 

; 

6 Exhibit “A”. 

Treasury Department, Washington. 

i 

! 

Office of Commissioner of Internal Rbvenue. 

i 

i 

IT:CR:D-60D. EFN. j 

June 30, 1927. 

Kawiki Sugar Company, Ltd., 

c/o Theo. H. Davies and Company, Ltd., i 
Honolulu, T. H. 

Sirs: 

An examination of your income tax returns in conjunc¬ 
tion with the revenue agent’s recommendations for the 
years 1922 and 1923 discloses an additional tax liability 
aggregating $6,538.22, as shown in detail ill the attached 
statement. 

In accordance with the provisions of Section 274 of 
the Revenue Act of 1926, vou are allowed 60 davs from 
the date of mailing of this letter within which to file a pe¬ 
tition for the redetermination of this deficiency. Any such 
petition must be addressed to the United States Board of 
Tax Appeals, Earle Building, Washington, H. C., and must 
be mailed in time to reach the Board within the 60-day 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and as 
Assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance j with the final 
decision on such petition has been made, the Unpaid amount 
of the assessment must be paid upon noticb and demand 
from the Collector of Internal Revenue. jNo claim for 
abatement can be entertained. 


i 
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If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT :CR :D-60D-EFN. In the event that vou 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfullv, 

D. H. BLAIR, 

Commissioner, 

(Signed) By C. R. NASH, 

Assistant to the Commissioner. 

Inclosures: Statement, Form A, Form 882. 

7 IT:CR:D. EFN. 

Statement of Returns Examined and Resulting Tax 

Liability. 

Returns Examined. 


Company. 

Y ea r. 

Form. 

Kawiki Sugar Company, Ltd., c/o 
Theo. H. Davies and Company, 
Ltd., Honolulu, T. H. 

1922 

1923 

1120 

1120 

Tax Liability. 



Company. 

Year. 

A<Mit innal 
tax. 

Kawiki Sugar Companv, Honolulu, 
T. H . ..*. 

1922 

1923 

$4,813.72 

1,724.50 

Total additional tax. 

. 

.... $6,538.22 

Examination of your returns for the vears 1922 and 
1923, the revenue agent’s report dated December 28, 1926, 
and your protest to the Revenue Agent in Charge dated 


February 10, 1927, has been made, resulting in the above- 
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DAVID BURNET, COMMR. OF INT. Rliv. 

I 

stated additional tax. This office approves the recommen¬ 
dations contained in the report of the reveriue agent. 

The statements relative to depreciation contained in your 
protest have been carefully considered by this office. You 
have failed to submit any evidence which wquld show that 
the useful life assigned to the various assets,! formerly con¬ 
tained in your composite mill account, are based upon ex¬ 
perience of either your own or other sugar thills operating 
in the Hawaiian Islands. 

It is not shown that the change in methods of computing, 
depreciation, and the resulting increase in the amount of 
depreciation claimed as deduction, are within the scope of 
Articles 161, 165 and 166, Regulations 62. In this connec¬ 
tion it is noted that you assign a useful life of 50 years 
to mill buildings, pulleys, belting, buildings etc., and as¬ 
sign a useful life of only 20 years to j such assets as 

8 mill foundation, boiler settings and foundations, mill 
cheeks etc., which indicates a rathef arbitrary as¬ 
signment as a period constituting useful life of the various 
assets. 

A waiver for the year 1922, executed by you and ap¬ 
proved by the Commissioner, extending the ^period of limi¬ 
tations to December 31, 1927, is on file. I 

9 Filed Oct. 15, 1927. United States jBoard of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 30450. 

Kaiwiki Sugar Company, Ltd., Petitioner, 

V. I 

Commissioner of Internal Revenue, Respondent. 

Answer. 

i 

i 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the abpvc-named tax¬ 
payer, admits and denies as follows: 

(1) Admits the allegations contained in paragraph 1. 

(2) Admits the allegations contained in paragraph 2. 


3~-ooi)9(i 
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KAIWIKI SUGAR COMPANY, LIMITED, VS. 


(3) Admits the allegations contained in paragraph 3; 
except that he denies that the amount in controversy is 
correctly stated therein. 

(4) Denies 1 that he committed the errors alleged in 
paragraph 4. 

(5) (a), (b), (c). Denies the allegations contained in 
subparagraphs (a), (b) and (c). 

(d) Admits that for the year 1923 the petitioner wrote 
off the amount of $15,499.73 as depreciation of mill and 
building; but otherwise denies the allegations contained in 
subparagraph (d). 

(e) Admits the allegations contained in subparagraph 
(e). 

(6) Denies, generally and specifically, each and every 
allegation in the taxpayer’s petition contained not herein¬ 
before admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

M. N. FISHER, 

Special Attorney. 

9a Filed March 3, 1930. 


United States Board of Tax Appeals. 
Docket No. 30450. 


Kaiwiki Sugar Company, Ltd., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Answer. 


The Commissioner of Internal Revenue, by his attorney, 
C. AI. Olmrest, General Counsel, Bureau of Internal Reve¬ 
nue, for amended answer to the petition of the above- 
named taxpayer, admits, denies and avers as follows: 

(1) Admits the allegations contained in paragraph 1 of 
the petition. 

(2) Admits the allegations contained in paragraph 2 of 
the petition. 
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(3) Admits that the notice of deficiency proposed a total 
deficiency of $6,538.22 for the years 1922 ajnd 1923, but 
denies that the said amount is the true deficiency in con¬ 
troversy. Avers that the tax in controversy |Ls income tax 
for the years 1922 and 1923 in the amounts of $5,643.92 
and $1,724.50, respectively, by reason of errors and facts 
hereinafter set forth. 

(4) (a) Admits that the respondent erred in the deter¬ 
mination of the deficiencv for the vear 1922 in that he 

m/ 

allowed as a deduction from net income the sum of $6,641.60 
as a net loss for the year 1921. Denies that the respondent 
erred in the determination of the said deficiency for the 
year 1923. | 

(b) Denies the respondent erred in the determination of 
the deficiency for the year 1923 as alleged in subparagraph 
(b) of paragraph 4 of the petition. 

(5) Denies the allegations of fact contained in subpara¬ 
graphs (a) and (b) of paragraph 5 of the petition. 

(5) (c) Denies the petitioner sustained a net loss for the 
year 1921 which may be deducted from th|e taxable net 
income for the years 1922 and 1923. Avers that in the 
notice of deficiency the respondent erroneously re- 
9b duced the taxable net income of the petitioner for 
the year 1922 by the sum of $6,641.60 representing 
an alleged net loss for the year 1921. 

(d) Denies the allegations of fact contained in subpara¬ 
graph (d) of paragraph 5 of the petition. 

(e) Admits the allegations of fact contained in sub- 
paragraph (e) of paragraph 5 of the petition'. 

Denies generally and specifically each and every allega¬ 
tion of the petition not hereinbefore admitted, qualified or 
denied. 

Wherefore it is prayed that the appeal be denied and that 
the increased deficiency of $5,643.92 be found for the vear 
1922. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

MAXWELL E. McDOWELL, 

FRANK B. SCHLOSSER, 

Special Attorneys, 

Bureau of Internal Revenue. 

i 

i 
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10 U. S. Board of Tax Appeals. Filed at Hearing Mar. 

3, 1930. 

United States Board of Tax Appeals. 

Docket No. 30450. 

Kaiwiki Sugar Co., Ltd., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Facts. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, that the fol¬ 
lowing facts shall be taken as true provided, however, that 
this stipulation shall be without prejudice to the right of 
either party to introduce other and further evidence not 
inconsistent with the facts herein stipulated to be taken as 
true, to-wit: 

(a) For the taxable year 1921, the petitioner reported 
for income tax purposes, as a member of an affiliated group 
of taxpayers, on the basis of a consolidated return of in¬ 
come consisting of the following corporations, to-wit: 

Tlieo. II. Davies & Company, Ltd., Kaiwiki Sugar Com¬ 
pany, Ltd., Kukaiau Ranch Company, Ltd., Davies Build¬ 
ing Company, Ltd., Pearl City Fruit Company, Ltd., 
Kukaiau Plantation Company, Ltd. 

fb) There follows a statement of the net incomes and 
net losses of the individual members of the above affiliated 
group for the taxable year 1921 as finally determined and 
approved by the Commissioner of Internal Revenue, which 
resulted in no tax liability being asserted against said 
affiliated group or anv of its members for the taxable vear 
1921. 
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11 


> 1 . 


Tlieo. H. Davies & Co., Ltd. (Income).. 

Kaiwiki Sugar Co.. Ltd. (Loss). 

Kukaiau Ranch Co.. Ltd. (Loss). 

Davies Bldg. Co.. Ltd. (Loss). 

Pearl City Fruit Co., Ltd. (Loss). 


Net loss exclusive of income from 

dividends . 

Total income received from divi¬ 
dends . 

Net loss including income from 
dividends . 



*3: 

*4. 

2S7.207.7S 

110.ljB9.40 

397,377.1 S 

220,564.20 

none; 

220,564.20 

4.131.35 

2,lj07.00 

2.024.35 

55.4S4.59 

none' 

oo.4S4.. >9 

132.S71.71 

none 

132.S71.71 


I 

i 

125.S44.07 .... I. 

. 112.27G.40 . 

.I. 13,576.07 


*1. This column sets forth the names of the members; of the affiliated 

group. 

*2. This column sets forth the amount of income or net loss from the 
operations of the individual members of the affiliated ^roup, excluding 
therefrom all items of income from dividends received. 

*3. This column sets forth the income from dividends, if any, received 
by each member of the affiliated group. 

*4. This column sets forth the net income or net loss of! each member of 
the affiliated group after taking into account all items of income. 


12 (c) For the taxable years 1922 and |923, the peti¬ 

tioner filed separate income tax returns for each 
year and carried forward in such returns the full amount 
of its own net loss for the taxable year 1921 as a deduction. 

(d) The net income for the taxable year 1922 upon which 
the deficiency in tax shown in the respondent’s 60-day let¬ 
ter is based is in the amount of $38,509.78. In determining 
this taxable net income for the taxable year 1922, the re¬ 
spondent allowed, as a deduction on account 1 of your peti¬ 
tioner’s net loss for the taxable year 1921, the sum of 
$6,641.60. Respondent made this allowance on the basis of 
an apportionment of the affiliated group net loss for the 
taxable year 1921 in the amount of $13,567.67. 

(e) The respondent, by amended answerj has redeter¬ 
mined petitioner’s taxable net income for the taxable year 
1922 as being $45,151.38 by disallowing entirely the sum of 
$6,641.60 heretofore allowed by respondent in his 60-day 
letter on account of the net loss of petitioner’s affiliated 
group for the taxable year 1921, thereby making no allow¬ 
ance whatever to petitioner in determining its net taxable 
income for the taxable year 1922 on account of either its 
own net loss for the taxable year 1921, or its proportion of 
the affiliated group net loss for the taxable year 1921. 

(f) The petitioner’s net taxable income for the taxable 
year 1923 is in the amount of $15,796.03. In the determina¬ 
tion of this amount no allowance has been made to peti- 
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tioner on account of its net loss for the taxable year 1921 
or the net loss of the petitioner’s affiliated group for the 
taxable year 1921. 

13 (g) 1 The petitioner abandons error 4 (b) as set 
forth in its original petition. 

(Signed L. KARLTON MOSTELLER, 

Counsel for Petitioner. 

(S.) 

(Signed) C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 
(S.) 

14 A true copy. Teste: 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

21 B. T. A. — 

United States Board of Tax Appeals. 

Docket No. 30450. 

Kaiwiki Sugar Co., Ltd., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

: Promulgated December 30, 1930. 

Where an affiliated group of corporations bled a con¬ 
solidated return for 1921 which disclosed a net loss, but did 
not file a consolidated return for 1922, the amount of the 
net loss sustained by the affiliated group, treated as a tax¬ 
computing Unit, should be apportioned among the several 
members of the group which, considered separately, sus¬ 
tained net losses in proportion to the amount of the net 
loss sustained by each, and the part of the net loss at¬ 
tributable to each should be applied against its net income 
for the succeeding taxable year. 

L. Karlton Hosteller , Esq., for the petitioner. 

L. W. Creason , Esq., for the respondent. 

The Commissioner determined deficiencies in income tax 
against the petitioner for the years 1922 and 1923 in the 
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j 

respective sums of $4,813.72 and $1,724.50. It is alleged in 
the petition that the Commissioner erred (a) in failing to 
allow as a deduction in computing the net income for the 
years 1922 and 1923 the full net loss of the petitioner sus¬ 
tained in the operation of its business for the year 1921; 
(b) in failing to allow as a deduction in computing the net 
income for 1923 a sufficient amount for wear and tear of the 
equipment used in the petitioner’s business. By written 
stipulation submitted at the trial, the petitioner abandoned 
the error alleged with respect to the disallowance of proper 
depreciation. 

15 The facts were stipulated, from which we make 
the following 

| 

Findings of Fact. 

i 

For the taxable year 1921, the petitioner jwas a member 
of an affiliated group of corporations whibh submitted a 
consolidated return of income. The net incomes and net 
losses of the individual members of the affiliated group for 
the taxable year 1921, as finally determined and approved 
by the Commissioner, which resulted in no tax liability 
being asserted against the affiliated group; or any of its 
members, are as follows: 


i 

i 


i 

i 

! 


I 


i 

i 





Amounts of net income or Income from dividends Net income plus dividends or 

Names of members of alliliated loss from the operations received by each net loss of each 
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16 For the taxable years 1922 and 1923 jthe petitioner 
tiled separate income-tax returns and carried forward 

as a deduction in these returns the full amount of its 
individual net loss for 1921, which was in the sum of 
$220,564.20. j 

The deficiency in tax of $4,813.72 for the year 1922 shown 
in the respondent’s deficiency notice is based on a taxable 
net income of $38,509.78. In making this determination the 
Commissioner deducted from the pctitionerj’s net income 
of $45,151.38 the sum of $6,641.60, which deduction was 
made on the basis of an apportionment of the net loss of 
the affiliated group for 1921 in the amount of $13,567.67. 

The petitioner’s taxable net income for 1923 is in the 
amount of $15,796.03. In the determination Of this amount 

I 

no allowance has been made to the petitioner on account 
of its individual net loss for 1921 or the niet loss of the 
affiliated group for 1921. j 

j 

Opinion. \ 

Matthews: In this case a consolidated return was filed 
for the taxable year 1921, the year in whicjh petitioner’s 
net loss of $220,564.20 occurred, and separate returns were 
filed by petitioner for the years 1922 and 1923, in which 
years petitioner derived net income. The jCommissioner 
determined a consolidated statutory net losjs for the tax¬ 
able year 1921 in the amount of $13,567.64, apportioned 
$6,641.60 thereof to petitioner and deducted such amount 
from petitioner’s net income for the taxable year 1922 in 
determining the taxable net income for that year. 

In an amended answer duly filed the respondent sought 
to have the petitioner’s taxable net income Ifor 1922 rede¬ 
termined to be $45,151.38, by disallowing entirely the de¬ 
duction of $6,641.60 referred to in the next preceding para¬ 
graph, but abandoned this issue in his brief. 

17 The petitioner points out that under section 
204(b) of the Revenue Act of 1921 any taxpayer 

sustaining a net loss may deduct the amount thereof from 
the net income for the succeeding taxable year and mav 
deduct the excess, if any, in computing the net income for 
the next succeeding taxable year, and contends that since 
it is a taxpayer it is clearly entitled to carry forward the 
full amount of the net loss sustained by it in 1921, not¬ 
withstanding the fact that for the taxable \ year 1921 pe- 







titioner was a member of an affiliated group of taxpayers 
which filed a consolidated return of income. Petitioner 
relies upon the fact that it is now settled law that a con¬ 
solidated group of corporations, as such, is not a taxpayer 
but a mere tax-computing unit, the individual members of 
the group losing their separate identity only for the pur¬ 
pose of the computation of the tax. 

A tax-computing unit, composed of corporations which 
are affiliated within the meaning of section 240 of the 
Revenue Act of 1921, is a group of taxpayers whose com¬ 
bined tax liability is computed by treating the items of gross 
income and the deductions of the several members of the 
group as if they were the items of gross income and the de¬ 
ductions of one person. This necessarily eliminates inter¬ 
company transactions. Tf the gross income is in excess of 
the deductions, the resulting net income is the consolidated 
net income of the group and the tax is computed on this net 
income. Any tax liability thus computed is then assessed 
upon the respective members, the taxpayers, in such pro¬ 
portions as may be agreed upon among themselves or, in 
the absence of such agreement, in proportion to the net in¬ 
come properly assignable to each. If the deductions are in 
excess of the gross income, the resulting loss is the con¬ 
solidated loss of the group and if, after taking into 
18 consideration the items specified in section 204 (a) 
of all the members, there is still a loss, such resulting 


loss is the consolidated statutory net loss of the group—the 
tax-computing unit. This loss may be carried forward by 
the several taxpayers forming the group which, considered 
separately, sustained net losses. The net loss of a member, 
considered separately, is the excess of the deductions al¬ 
lowed such member over the sum of its gross income and 
the other items specified in section 204 (a), brought, into the 
consolidated return. Subject to the elimination of any items 
resulting from inter-company transactions, the net loss of 
a member, considered separately, thus computed, is its loss 
computed under section 204 (a) which it would have shown 
if it had filed a separate return. 

We believe that the method prescribed in section 240 with 


respect to the apportionment of the tax on the basis of the 
net income assignable to each member is the proper method 
to be followed in apportioning the consolidated statutory 
net loss of the group to the members which, considered 
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separately, sustained net losses. Under this method the 
statutory net loss assignable to each member which con¬ 
sidered separately, sustained a net loss, is the same pro¬ 
portion of the consolidated statutory net losd which the net 
loss of the member is to the sum of the licit losses of all 
the members sustaining net losses. 

The Commissioner followed the methods described above 
in determining the amount of the consolidated statutory net 
loss and in determining the proportion of; such net loss 
attributable to the petitioner. From the operating loss of 
the group he deducted the amount of dividends received by 
the members of the group. It is assumed that the only item 
specified in section 204 (a), other than gross income, which 
it was necessary to take into consideration in de- 

19 termining whether the group sustained a statutory 
net loss, was the dividends. He then apportioned the 

net loss of $13,567.67 thus determined among the members 
which, considered separately, sustained net; losses, in pro¬ 
portion to the amount of the net loss sustained by each. 

Although we agree with the method employed by the Com¬ 
missioner in his determination of the petitioner’s tax lia¬ 
bility for the vears before us, we believe that an error has 
been made in computing the portion of the consolidated stat¬ 
utory net loss assignable to petitioner. By deferring to the 
tabulation set out in our findings it will be seen that the sum 
of the net losses of the members of the affiliated group, con¬ 
sidered separately, amounts to $410,944.85, and that of this 
amount the petitioner sustained a net loss in the sum of 
$220,564.20. That part of the consolidated statutory net loss 
of $13,567.67 which should be apportioned to the petitioner 
as a member sustaining a net loss is 220,564.20 of $13,567.67, 

410,944.85 

* I 

or $7,282.10. This amount is petitioner’s statutory net loss 
for 1921, which should be deducted from the petitioner’s 
separate net income for 1922. Inasmuch as this sum is not 
in excess of petitioner’s separate net inconn* for 1922, which 
has been found to be $45,151.38, therejis no balance to 

20 be applied as a deduction, in commuting the peti¬ 
tioner’s net income for 1923, in accordance with the 

provisions of section 204 (b) of the Revenue Act of 1921. 

The conclusion reached herein is in accordance with the 
decision of the Court of Claims in Swift & Co. v. United 
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States, dated February 17,1930, —Ct. Cls.—, also reported 
in 38 Fed. (2d) 365, wherein it was held that, for the pur¬ 
pose of computation, section 240 of the Revenue Act of 1918 
is a limitation of section 204 and that, in the computation 
under section 240, losses of one company must be offset 
against the income of the other companies before it can be 
determined whether there is a net loss of any company which 
may be applied against its income for the preceding taxable 
year. The court said 

Obviously, if this were not done, the net loss 
which had been used to offset the income of the other com¬ 
panies in the consolidated group would be allowed again 
to reduce the income of the company which sustained the 
loss when applying it to the income of the prior year, and 
we think Congress did not intend a double deduction of 
this character. 


The facts of that case are similar to the facts in the 
instant case but it should be noted that the Swift £ Co . case 
arose under the Revenue Act of 3918. In a case which arises 
under the Revenue Act of 1921, as does the instant case, 
anv net loss sustained bv the taxpayer may be deducted 
from the net income for the succeeding taxable year, as pro¬ 
vided in section 204 (b) of the Revenue Act of i921. 

Applying this ruling to the facts of the instant case, and 
bearing in mind that the petitioner was a member of an 
affiliated group of corporations for 1921 and that its 
21 individual net loss for that year has already been 
applied as an offset against the income of the only 
member of the group having any net income, it is obvious 
that it would be improper to allow the petitioner to apply 
the entire amount of its net loss for 1921 against its 
separate net income for 1922 and 1923. To allow the peti¬ 
tioner to take the deduction which it is claiming, would be 
to permit a double deduction. Such a result is contrary to 
the letter and the spirit of the statute. 

The deficiency of $1,724.50 determined by the respondent 
for the year 1923 is hereby approved. The deficiency of 
$4,813.72 for the year 1922 should be redetermined in ac¬ 
cordance with this opinion. 

Reviewed by the Board. 

Judgment will be entered under Rule 50. 
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United States Board of Tax Appeals. 
Docket No. 30450. j 

i 

Kaiwiki Sugar Company, Ltd., Petitioner, 


i 

Commissioner of Internal Revenue, Respondent. 

i 

Decision. 

i 

i 

i 

Pursuant to the opinion and findings of fact promulgated 
in this cause on December 30, 1930, counsel for petition- 
tiled notice of settlement on March 25, 1931, showing no 
deficiencies in taxes, and counsel for respondent tiled on 
March 30, 1931, motion for redeterminatioii of deficiencies 
wherein the deficiencies are set forth as; $4,813.72 and 
$1,724.50 for the years 1922 and 1923, respectively, it is 

Ordered that the motion for redetermination filed bv re- 

- 

spondent on March 30, 1931, be granted, and it is further 

Ordered and decided that the deficiencies are $4,813.72 
and $1,724.50 for the years 1922 and 1923, respectively. 


Enter. 

(Signed) 

Entered Apr. 22, 1931. 


ANNABEL MATTHEWS, 

I Member. 


United States Board of Tax Appeals! Filed Oct. 19, 

1931. j 

i 

i 

i 

In the Court of Appeals of the District of Columbia. 


Docket No. 30450. 

i 

Kaiwiki Sugar Company, Ltd., Petitioner, 

v- j 

Commissioner of Internal Revenue, Respondent. 

| 

Stipulation That Appeal Shall be Decided by the Court of 
Appeals of the District of Columbia. 

Whereas, the LTnited States Board of Tax Appeals on De¬ 
cember 30, 1930, promulgated its decision iin the above en- 
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titled case and on April 22, 1931, entered its Order of Re¬ 
determination in said case and 
Whereas, Section 1002 (d) of the Revenue Act of 1926 
authorizes appeals from the Board of Tax Appeals to the 
Court of Appeals of the District of Columbia in cases of an 
agreement between the Commissioner of Internal Revenue 
and the taxpayer. 

Now, therefore, it is lierebv agreed by and between the 
Petitioner, through its Attorney, L. Karlton Hosteller, and 
the Respondent, the Commissioner of Internal Revenue, 
that said appeal may be lodged in and decided by the Court 
of Appeals of the District of Columbia. 

KAIWIKI SUGAR COMPANY, 

ByL. KARLTON HOSTELLER, 

Attorney. 

COMMISSIONER OF INTERNAL 
REVENUE, 

By C. M. CHAREST, 

Gen. Counsel , Internal Revenue. 

24 United States Board of Tax Appeals. Filed Oct. 20, 

1931. 

Court of Appeals of the District of Columbia. 

Docket No. 30450. Term —. 

Kai\viki Sugar Company, Ltd., Petitioner, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Petition for the Review of the Decision of the United States 

Board of Tax Appeals. 

To the Honbrable, the Judges of the Court of Appeals of 
the District of Columbia: 

The Kaiwiki Sugar Company, a corporation, organized 
and existing under the laws of the territory of Hawaii, with 
its office in Honolulu, Hawaii, in support of this, its peti¬ 
tion, tiled in pursuance of the provisions of the Revenue 
Act of 1926, c. 27, Sections 1001, 1002 and 1004, 44 Stat. 9, 
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109, 110, for the review of the decision of the Ipnited States 
Board of Tax Appeals rendered April 22, 1931, approving 
deficiencies in income taxes against the petitioner for the 
calendar years 1922 and 1923 in the amount.^ of $4,813.72 
and $1,724.50, respectively, respectfully shows to this Hon¬ 
orable Court, as follows: 

i 

25 I. I 


Statement of the Nature of the Contrbversv. 

j 

i 

j 

1. The respondent asserted, in a notice jof deficiency 
mailed to the petitioner under date of June|30, 1927, de¬ 
ficiencies in income taxes for the calendar years 1922 and 
1923 of $4,813.72 and $1,724.50, respectively. 0n August 16, 
1927, the petitioner filed with the United States Board of 
Tax Appeals, in pursuance of the provisions of the Revenue 
Act of 1926, its petition requesting a redetenriination of the 
deficiencies in income taxes asserted in the Commissioner’s 
said notice of deficiency, dated June 30, 1927. The said 
petition was based upon the following facts alleged therein. 

That the petitioner is a corporation, organized under the 
laws of the territory of Hawaii, with office! in Honolulu, 
Hawaii. That the respondent’s notice of deficiency was 
mailed to the petitioner on June 30, 1927, and was received 
by the petitioner on July 11, 1927. That tlid taxes in con¬ 
troversy are income taxes for the years 1922 and 1923, in 
the total sum of $6,538.22. That for the calendar year 1921 
petitioner operated at a loss of $220,564.20. j That for the 
calendar years 1922 and 1923 the petitioner operated at a 
profit less than the net loss sustained for the year 
26 1921. That in determining the deficiencies in income 

taxes for the years 1922 and 1923 tfie respondent 
erred in not allowing as a deduction from ificome for the 
years 1922 and 1923 the net loss of the petitioner from 
business for the calendar year 1921, and in not allowing as a 
deduction from income for the year 1923 a sufficient amount 
of depreciation on account of wear and tearjof equipment. 
That the petitioner prayed that the Board ffiear the pro¬ 
ceeding and allow the net loss for 1921 of $220,564.20 as a 
deduction from income for the years 1922 land 1923 and 
depreciation on account of wear and tear of $15,499.73 as a 
deduction from income for the vear 1923. 
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2. Thereafter on October 15, 1927, the respondent filed 

with the Board his answer to the said petition, which 

answer denied the errors complained of; denied that the 

petitioner sustained a loss for the calendar year 1921 of 

$220,564.20; denied that for the calendar years 1922 and 

1923 the petitioner operated at a profit less than the net 

loss for the calendar year 1921; denied that the respondent 

failed to allow the net loss for the calendar Year 1921 as 

* 

a deduction in computing- taxable income for the calendar 
years 1922 and 1923; admitted that for the pear 1923 

27 the petitioner wrote off the amount of $15,499.73 as 
depreciation of mill and building, but denied that such 

sum was reasonable; all other facts alleged in the petition 
by the petitioner were admitted by the respondent’s answer. 
Subsequently, on November 11, 1929, the respondent filed a 
written motion asking the Board for leave to file an 
amended answer, said amended answer being attached to 
such motion. The respondent’s amended answer admitted 
that the notice of deficiency proposed a total deficiency of 
$6,538.22 for the years 1922 and 1923, but denied that the 
said amount was the true deficiency in controversy, aver-ing 
that the tax in controversy is income tax for the years 1922 
and 1923 in the amounts of $5,643.92 and $1,724.50, re¬ 
spectively, by reason of the fact that in the notice of de¬ 
ficiency the respondent erroneously reduced taxable net 
income of the petitioner for the year 1922 by the sum of 
$6,641.60, representing alleged net loss for the year 1921, 
which might be deducted from taxable net income for the 
years 1922 and 1923; the amended answer in all other 
material respects being the same as respondent’s original 
answer, filed with the Board of Tax Appeals on October 
15, 1927. 

3. The cause being at issue, under the rules of practice 

of the said Board, upon the filing of the respondent’s 

28 answer and amended answer, duly came on for hear¬ 
ing on March 3, 1930, at which time an agreed state¬ 
ment of facts in the form of a written stipulation, duly 
signed by counsel for both parties, wherein petitioner 
abandoned 1 ho issue relating to depreciation, was filed with 
the said Board and the said cause being submitted upon the 
petition, tin.* answer, amended answer and the said written 
stipulation of facts, the said Board thereafter on Decem¬ 
ber 30, 1930, promulgated its findings of fact in substantial 
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accordance with the facts as alleged in the petition, and not 
denied by respondent ’s answer and amended answer, and as 
set forth in the said written stipulation of facts, together 
with an opinion in which it was held that where an affiliated 
group of corporations tiled a consolidated return for 1921, 
which disclosed a net loss, but did not file <ji consolidated 
return for 1922, the amount of the net loss sustained by the 
affiliated group, treated as a tax computing unit, should be 
apportioned among the several members of the group, 
which, considered separately, sustained net losses, in pro¬ 
portion to the amount of the net losses sustained by each, 
and that the part of the net loss apportioned to each on this 
basis should be applied against its net income for the suc¬ 
ceeding taxable year or years; and in accordance with 
such opinion the said Board on April 22, 1931, 
29 entered its decision and order redetermining the de¬ 
ficiencies in income taxes as determined by the re¬ 
spondent in the amounts of $4,813.72 and $1;,724.50 for the 
years 1922 and 1923, respectively. 

IT. I 


Designation of Court of Review. 

1. The petitioner being aggrieved at the said opinion, de¬ 
cision and order of redetermination, and having agreed 
with respondent in accordance with the provision of Sec¬ 
tion 1002 (d) of the Revenue Act of 1926, by written stipu¬ 
lation, that this appeal shall be decided by the Court of 
Appeals of the District of Columbia, said Written stipula¬ 
tion having been duly filed on October 19, 1931, desires a 
review of said opinion, decision and order; in accordance 
with the provisions of the Revenue Act of 1926, as amended 
by the Revenue Act of 1928, by the Court of Appeals of the 
District of Columbia. 


Assignments of Error. 

As a basis for review the petitioner makes the following 
assignments of error: 

! 

30 1. The Board of Tax Appeals erred, as a matter of 

law, in holding that the net loss which the petitioner 
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may deduct in 1922 and 1922* from income on account of 
its 1921 net loss should be limited to the amount of the 
petitioner’s affiliated group net loss for 1921 apportion- 
able to each member of the petitioner’s affiliated group for 
1921, sustaining net losses, on the basis of the amount of 
the net loss sustained bv each for said year 1921. 

2. The Board of Tax Appeals erred, as a matter of law, 
in not holding that the 1921 net loss of the petitioner’s 
affiliated group was in the amount of $125,844.07, and in not 
apportioning the said net loss, to members of the said affili¬ 
ated group, sustaining net losses, on the basis of the net 
loss sustained bv each for 1921. 

3. The Board of Tax Appeals erred, as a matter of law, 
in reducing the petitioner’s affiliated group net loss for 
1921 by the amount of $112,276.40, the same being non- 
taxable income from dividends received bv members of the 
petitioner’s affiliated group. 

4. The Board of Tax Appeals erred, as a matter of law, 
in holding that the net loss for 1921 of the petitioner’s 
affiliated group was in the amount of $13,567.67, and in ap¬ 
portioning said net loss to members of said affiliated 

31 group, sustaining net losses, on the basis of the net 
loss sustained by each for 1921. 

5. The Board of Tax Appeals erred, as a matter of law, 
in not holding that the petitioner’s net loss for 1921 was 
$220,564.20, and in not holding that said net loss is de¬ 
ductible by petitioner from income for 1922 and 1923. 

6. The Board of Tax Appeals erred in rendering its de¬ 
cision for the respondent. 

7. The Board of Tax Appeals erred in not rendering its 
decision for the petitioner. 

8. The Board of Tax Appeals erred in not ordering, re¬ 
determining and deciding that there are no deficiencies in 
income taxes due from the petitioner for the years 1922 
and 1923. 

IV. 


1. Wherefore your petitioner prays that this Honorable 
Court may review the said findings, opinion, decision and 
order of determination and reverse and set aside the same 
and direct the entry of an order of redetermination and 
decision by said Board in favor of the petitioner, determin¬ 
ing that there are no deficiencies in income taxes for the 
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years 1922 and 1923, due from the petitioned, or for such 
other and further relief as to this cburt appears 

32 proper in the premises; and that the! Clerk of the 
said United States Board of Tax Appeals be directed 

to transmit and direct to the Clerk of this Court certified 
copies of all and every of the documents ljtecessary and 
material to the presentation and consideration of the fore¬ 
going- petition for review, as required by the rules of this 
Court and the statutes made and provided ini such cases. 
And vour petitioner will ever pray. 

KAIWIKI SUGAR COMPANY; LTD., 

Petitioner, 

Bv L. KARLTON HOSTELLER, j 
L. KARLTON HOSTELLER, 

Attorney of Record. 

Office and Post-Office Address: 800 Woodward Building, 
Washington, D. C. j 

i 

33 Washington, 

District of Columbia , ss: 

L. Karlton Hosteller, being first duly sworli, deposes and 
says that he is the Attorney of Record for ithe petitioner 
herein; that the has read the foregoing petition and knows 
the contents thereof; that to the best of his knowledge, in¬ 
formation and belief, the statements therein ;are true; that 
the petition is not filed for purpose of delay; that the as¬ 
signments of error are well taken and intended to be 
argued; and that he believes the petitioner is justly entitled 
to the relief sought. 

L. KARLTON HOSTELLER, 

L. KARLTON HOSTELLER, 

Attorney of Record. 

i 

Office and Post-Office address: 800 Woodward Building, 
Washington, 1). C. 

i 

Subscribed and sworn to before me this 20th day of 
October, 1931. j 

[seal.] F. B. HOFFMAN, 

Nqtary Public. 

My commission expires April 28,1933. 


i 

i 
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34 United States Board of Tax Appeals. Filed Oct. 

20, 1931. 

United States Board of Tax Appeals. 


Docket No. 30450. 

Kaiwiki Sugar Company, Ltd., Petitioner, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing a Petition for Revieiv. 

Mr. C. M. Cliarest, 

(Jeneral Counsel, Bureau of Internal Revenue, 
Washington, I). C., 

Attorney for Respondent. 

Sir : 

Please take notice that on this the 20th day of October, 
1931, the undersigned will present to the United States 
Board of Tax Appeals and file with the clerk thereof, a 
petition of the Kaiwiki Sugar Company, Ltd., a copy of 
which is attached hereto, for the review, by the Court of 
Appeals of the District of Columbia, of the final order and 
decision of the Board in the above entitled proceeding 
entered upon the records of said Board on April 22,1931. 
Dated: Washington, D. C., this 20th dav of October, 1931. 

L. KARLTOX MOSTELLER, 

L. KARLTOX MOSTELLER, 

Attorney of Record. 

Office and Post-Office address: S00 Woodward Building, 
Washington, D. C. 

Admission of Service. 

Service of a copy of the above notice and of a copy 
35 of the petition for review therein referred to is here¬ 
by accepted this 20th day of October, 1931. 

C. M. CHAREST, 

C. M. CHAREST, 

General Counsel , 

Bureau of Internal Revenue, 

Attorney for Respondent. 
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36 United States Board of Tax Appeals’ Filed Oct. 

20, 1931. | 

j 

United States Board of Tax Appeals 

i 

! 

Docket No. 30450. 

i 

Kaiwiki Sugar Company, Ltd., Petitioner, 


David Burnet, Commissioner of Internal Revenue, 

Respondent. 

i 

i 

i 

Prcccipe. 

i 

i 

! 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, within sixty days from the date 
of the filing* of the petition for review in the) above stated 
cause, and transmit to the Clerk of the Court of Appeals of 
the District of Columbia copies of the following documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in this cause, j 

2. Pleadings before the Board. 

3. Stipulation of facts filed with the Board March 3,1930. 

4. Findings of fact, opinion and decision of the Board for 
petition for review. 

5. Notice of filing of petition for review. 

6. Petition for review. 

7. This praecipe. 

The foregoing to be prepared, certified, and trans- 
37 mitted, as required by law and the rul^s of the Court 
of Appeals of the District of Columbia. 

L. KARLTON HOSTELLER, 

L. KARLTON HOSTELLER, 

Attorney of Record. 

Office and Post-Office Address: 800 Woodward Building, 
Washington, D. C. 
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38 Docket Xo. 30450. 

Kaiwiki Sugar Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 37, inclusive, 
contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal as above numbered 
and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, 1 in the District of Columbia, this 11th day of 
November, A. D. 1931. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk. 

Endorsed on cover: Board of Tax Appeals. Xo. 5559. 
Kaiwiki Sugar Company, Limited, appellant, vs. David 
Burnet, Commissioner of Internal Revenue. Court of Ap¬ 
peals, District of Columbia. Filed Xov. 24, 1931. Henry 
W. Hodges, Clerk. 
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OCTOBER TERM, 1931. 


No. 5559 


KAIWIKI SUGAR COMPANY, LIMITED, 

Appellant, 

i 

VS. \ 

DAVID S. BURNET, Commissioner of Internal 

Revenue, Appellee. j 


REPLY BRIEF FOR APPELLANT. 


Questions Presented. 

(1) Counsel for appellee urge that appellant has no 
standing in this Court to present for decision the ques¬ 
tion of whether or not the combined loss of an affiliated 

i 

group of corporations should be reduced by the non- 
taxable income of the group before such combined loss 
is apportioned to the several members of the group 
for the reason that this question was not presented 
to the Board of Tax Appeals for decision. 

(2) In the event this Court should conclude to re¬ 
view the question advanced on behalf of appellant, 


counsel for appellee submit that question 
la 


on the 
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opinion of the Board of Tax Appeals in the case of 
the Crocker First National Bank v. Commissioner, de¬ 
cided by the Board October 4, 1932. 

ARGUMENT. 

I 

The question presented to this Court by appellant 
was properly presented to and decided by the Board of 
Tax Appeals. 

Under date of June 30, 1927, appellee, by letter, ad¬ 
vised appellant that an examination of its income tax 
returns, in conjunction with the Revenue Agent’s 
recommendations, for the years 1922 and 1923, dis¬ 
closed a deficiency in tax aggregating $6,538.22; that 
the recommendations contained in the report of the 
Revenue Agent had been approved; and that under 
the provisions of Section 274 of the Revenue Act of 
1926, an appeal for the redetermination of this defi¬ 
ciency might be taken to the Board of Tax Appeals 
within sixty days from the date of such letter. 

The adjustment with respect to appellant’s separate 
net loss for the calendar year 1921, as reflected in ap¬ 
pellee’s letter of June 30, 1927, reduced such net loss 
by the amount of the taxable and non-taxable income 
of all of the members of the appellant’s affiliated group, 
and allowed as a deduction to appellant a propor¬ 
tionate part of the combined group net loss as thus 
determined as a deduction in computing appellant’s 
net taxable income for the year 1922 (R. 5-7). 

In due season, appellant filed its petition with the 
Board of Tax Appeals and alleged, among other things, 
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error on the part of appellee for failure to allow' as a 
deduction in computing its net taxable income for the 
years 1922 and 1923 its separate net loss for the 
calendar year 1921 in the sum of $220,564.20, see Item 
4(a) of the petition to the Board (R. 3). j 

By amended answer, appellee admitted error in al¬ 
lowing as a deduction from net income for the year 
1922 any part of the appellant’s separate net loss for 
the year 1921, and took the position that no part of 
appellant’s separate net loss for the year 1921 j might 
be deducted from its taxable net income for the! years 
1922 and 1923, see Items 4(a) and 5(c) of the amended 
answer (R. 9). j 

In this state of the record the appellant, on the one 
hand, claimed the right to deduct its separate n6t loss 
for 1921 in computing its taxable net income for the 
years 1922 and 1923, and the appellee, on the i other, 
urged that appellant had no such right. And this Is 
the issue which was submitted to the Board. | It is 
hardly conceivable that it would be possible tq more 
comprehensively and more intelligently join issue in 

any case. 1 It is of course apparent that in assigning 

| 

1 The following is quoted from the brief tiled with the Board on be¬ 
half of appellant which shows that the present question wajs argued 
before the Board: 

“It has been suggested above that the Commissioner's projijosed ad¬ 
justment in the instant case is benelicial to the other membersk of peti¬ 
tioner’s affiliated group, but a careful examination of the fjiets will 
disclose that this is not entirely true. In 1021 the petitioner’s affil¬ 
iated group received lion-taxable income in the amount of $ljl2.276.40 
(Stipulation Item (/>)). although no part of this non-taxable income 
accrued to the petitioner. The Commissioner reduced the (affiliated 
group net loss from operations of $12o,S44.07 (Stipulation Item (?>)) 
to $13.r»«7.(»7 (Stipulation Item (b) ). on account of this item of non- 
taxable income. Certainly it is not entirely accurate to say that the 
affiliated group benefitted by having its non-taxable ineomei reduced 
by operating net losses of some of its members. * * *” 
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errors dealing with the deficiency as determined by 
appellee, it would have been possible to have expressed 
the error complained of in other language, such as “it 
is error to reduce appellant’s separate net loss for the 
calendar year 1921 by the taxable and non-taxable in¬ 
come of all of the members of appellant’s affiliated 
group for such year in determining the amount al¬ 
lowable as a deduction in computing its net taxable 
income for the years 1922 and 1923,” but obviously 
this is simply the same error complained of by appel¬ 
lant in its petition to the Board expressed in different 
language with the same force and effect in either case. 

Appellee was not misled by and had no misunder¬ 
standing about the error which appellant assigned in 
its petition to the Board with respect to its claim for 
deductions in computing its taxable net income for the 
years 1922 and 1923 on account of its separate net 
loss for the year 1921, 2 and neither has appellee thereby 


2 The following are excerpts from the brief filed with the Board on 
behalf of appellee and shows that there was no misunderstanding as to 
the issue before the Board and that the present question was not 
overlooked by appellee. 

“The question involved in this appeal is whether the whole or any 
part of a net loss sustained by this petitioner in the year 1021 and 
applied as a deduction in determining the consolidated net income 
(or loSs) of an affiliated group of corporations of which the petitioner 
was a member during the calendar year 1921 may be again applied as 
a deduction in determining the separate net taxable income of this 
petitioner on its separate income tax returns filed for the calendar 
years 1922 and/or 1923. 

* * * * * # * 

“It is submitted, however, that this subdivision of Section 204 
does not stand alone but that the Revenue Act is to be read as a whole 
and that Section 240 of that Act is a limitation on Section 204 in so 
far as a net loss of a corporation has already been used in determining 
the consolidated net income or loss of a group of affiliated corpora¬ 
tions. 

***** * * 


“It is also to be noted in this connection that under specific provi- 
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been led to act to his prejudice or has his interests 
thereby been injured in any manner whatsoever. It 
is also true, beyond all doubt, that the Board qf Tax 
Appeals was in no way whatsoever troubled about the 
meaning and effect of the error assigned by appellant 
in its petition before the Board. The Board undoubt¬ 
edly very carefully considered the question or point 
urged on behalf of appellant here as well as the fur¬ 
ther question of whether or not appellant’s separate 
net loss for the calendar year 1921 should be reduced 
by the taxable income for the year 1921 of all of the 
members of appellant’s affiliated group. No doubt on 
this point, if any exists, could possibly survive! a con¬ 
sideration of the following excerpts from the Board’s 
opinion in this case: j 

“A tax-computing unit, composed of corpora¬ 
tions which are affiliated within the meaning of 
Section 240 of the Revenue Act of 1921, is a 
group of taxpayers whose combined tax liability 
is computed by treating the items of gross 
income and the deductions of the several mem¬ 
bers of the group as if they were the items of 
gross income and the deductions of one person. 
This necessarily eliminates inter-company trans¬ 
actions. If the gross income is in exees$ of the 
deductions, the resulting net income is the con¬ 
solidated net income of the group and the tax 
is computed on this net income. Ahy tax 
liability thus computed is then assessed upon the 
respective members, the taxpayers, in such pro¬ 
portions as may be agreed upon among them- 

sions of Section 204(«) (4) of the Revenue Act of 1921, amounts 
received as dividends of domestic corporations are to be! included 
as income in determining a net loss under Section 204.” 
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selves or, in the absence of such agreement, in 
proportion to the net income properly assign¬ 
able to each. If the deductions are in excess 
of the gross income, the resulting loss is the 
consolidated loss of the group and if, after tak¬ 
ing into consideration the items specified, in 
Section 204(a) of all the members , there is still 
a loss, such resulting loss is the consolidated 
statutory net loss of the group—the tax-com¬ 
puting unit. This loss may be carried forward 
by the several taxpayers forming the group 
which, considered separately, sustained net 
losses. The net loss of a member, considered 
separately, is the excess of the deductions al¬ 
lowed such member over the sum of its gross 
income and the other items specified in Section 
204(a), brought into the consolidated return. 
Subject to the elimination of any items result¬ 
ing from inter-companv transactions, the net 
loss of a member, considered separately, thus 
computed, is its loss computed under Section 
204(a) which it would have shown if it had filed 
a separate return. (Italics supplied.) 

******* 

“The Commissioner followed the methods de¬ 
scribed above in determining the amount of the 
consolidated statutory net loss and in determin¬ 
ing the proportion of such net loss attributable 
to the petitioner. From the operating loss of the 
group he deducted the amount of dividends re¬ 
ceived by the members of the group. * * * 

(Italics supplied.) 

“* * * He then apportioned the net loss of 
$13,567.67 thus determined among the members 
which, considered separately, sustained net 
losses, in proportion to the amount of the net 
loss sustained bv each. 
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I 

“ * # * we a g ree with the method employed 
by the Commissioner in his determination of 
the petitioner’s tax liability for the yefrrs be¬ 
fore us, * * ' (R. 16-17). 

i 

I 

Moreover the Board in its opinion in the Crocker 
First National Bank case, supra, relied upon its 
opinion in the instant case in approving appellee’s 
action in that case in reducing the net loss of the affil- 

i 

iated group on account of tax-exempt income j of the 
members of the affiliated group. (See brief for Ap¬ 
pellee, Appendix B, pages 21 and 24.) 

The following excerpts from the Board’s decision in 
that case is particularly significant: 

“* * * Since such group becomes a tax 

computing unit upon filing a consolidated re¬ 
turn, it seems to follow that they remain such 
tax computing unit so long as consolidated re¬ 
turns are filed, whether the incomes involved are 
taxable or tax exempt .”— Kaiwiki Sugar Co., 
Ltd., supra. Cf. Samuel G. Adams, supra. (See 
brief for Appellee, Appendix B, page 24.) 
(Italics supplied.) 

I 

Black and Trammell, members, dissenting from the 
majority opinion of the Board in the Crocker First 
National Bank case, supra, expressed themselves in 
part as follows: 

; 

i 

‘ 4 This rule is necessary to prevent the net 
loss being used for deduction purposes jtwice, a 
thing Congress evidently did not intendi Swift 
& Co. v. United States, 38 Fed. (2d) ^65. On 
that point I have no disagreement with the ma¬ 
jority opinion, but where I do disagree : is as to 
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respondent’s use of tax exempt interest in the 
instant case, which belonged to petitioner’s 
affiliate—The First Federal Trust Co.” 

******* 

“ * * * But in view of the recent decision 

of the Supreme Court in Woolford Realty Co. 
v . Rose, supra, 1 think our decision on the par¬ 
ticular point herein discussed as decided in 
Kaiiviki Sugar Co., Ltd., supra, was wrong and 
should not be followed.” (See brief for ap¬ 
pellee, Appendix B, pages 25 and 27.) (Italics 
supplied.) 

In I view of the above excerpts from the majority 
opinion and from the dissent in the Crocker First Na¬ 
tional Bank case, and also in view of the excerpts 
quoted above from the Board’s opinion in the instant 
case, it is not entirelv fair or accurate to sav, as coun- 
sel for appellee have said in their brief, on page 7, that 

i <<* * * the Board did not consider that the 
effect of noil-taxable income received by other 
members of the affiliated group was before 
it, * * *” 

Counsel for appellee assigns as a reason for this state¬ 
ment the remark in the Board’s opinion in the instant 
case to the effect that the facts in the case of Swift & 
Co. v. United States, 38 Fed. (2d) 365 (C. Cls.), af¬ 
firmed on other grounds, 282 U. S. 468, are similar to 
the facts in the instant case, observing that the Swift 
case did not involve the receipt of non-taxable income 
by any of the members of the affiliated group. The 
opinion of the Board in the instant case is a matter 
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of record in this proceeding, and counsel for appellee 
are, to say the least, specifically on notice as to the 
point or points decided by that opinion. In addition 
to this, they have brought to this Court’s attention 
the Board’s majority opinion, and dissent, jin the 
Crocker First National Bank case, supra. Ip these 
opinions and the dissent, the Board, speaking for itself, 
says that it considered that the effect of the receipt 
of non-taxable income by members of an affiliated 
group was before it. 3 

As counsel for appellee have so aptly observed, the 
Board, with its specialized qualifications and expe¬ 
rience, is well qualified to handle questions arising 
primarily in the administration of the taxing statutes. 
The Board understood that the error complained of 
by appellant in its petition involved the point which 
is now being urged before this Court on behalf of ap¬ 
pellant, as well as other points; the Board considered 


3 Counsel for appellee, in footnotes 1 and 2, pages S and |0 of their 
brief, state that the present question was not raised or argued before 
the Hoard and that it was not decided by the Board; also that appel¬ 
lant raised the present question before the Board at the time of the 
rule oO settlement. The following are quoted from the official re¬ 
porter’s minutes of the hearing under rule 50 in this case. The point 
referred to is the present question which, counsel for appellee con¬ 
tend, is not properly before this Court, and the quotations are the 
language of the presiding member. Miss Matthews: 

"The Member: I think that is the point we decided in this case: 
T certainly had that in consideration, and I understood iyour posi¬ 
tion to be that. * * * j 

“The Member: * * * but 1 want to say in writing this decision 
I took into consideration, and the Members of the Board thait reviewed 
it.—it was reviewed by the whole board.—the points you have raised 
and the main point which we tried to make clear was what we desig¬ 
nated a consolidated statutory net loss must be computed as if all 
of the items of gross income and deductions and the items; mentioned 
in Section 204 were the items of one person. * * *” 

During the course of the hearing under rule 50. Counsel for appellee, 
referring to the present question, made the following remark: 

“Mr. Creason: * * * I think the Board has decided; that point 
in its decision here. * * *” 


I 
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this point, as well as other points necessarily growing 
out of the error complained of in appellant’s petition 
to the Board; and disposed of all of these points ad¬ 
versely to appellant. All the facts material to a con¬ 
sideration of these points were properly before the 
Board, and are now a matter of record before this 
Court. Nowhere in the record will it be found that 
counsel for appellee objected or excepted to the error 
complained of on behalf of appellant in its petition 
before the Board. It is likewise true that no conten¬ 
tion was ever made at any time on behalf of appellee 
while this matter was pending before the Board of Tax 
Appeals that the error assigned on behalf of appellant 
in its petition before the Board should in any manner 
whatsoever be restricted, or that the Board should 
limit its consideration of the issue presented because 
of the nature of such assignment of error. Quite to 
the contrary, counsel for appellee before the Board 
urged that because of other sections of the Revenue 
Act of 1921, notably Section 240 of that Act, appel¬ 
lant’s assignment of error must fail, or largely so. 
The Board, on the plea of counsel for appellee, en¬ 
larged and extended its consideration to include everv 
section of the Revenue Act of 1921 pertinent to a de¬ 
termination and decision of the error assigned by ap¬ 
pellant in its petition before the Board. 

Counsel for appellee, having persuaded the Board 
to rule adversely on the error complained of on behalf 
of appellant in its petition to the Board, solely out 
of consideration for the provisions of Section 240 of 
the Revenue Act of 1921, to which it extended its con¬ 
sideration at the behest of counsel for appellee, now 
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come to this Court, and for the first time urge that the 
error complained of on behalf of appellant before the 
Board did not present to that Board the question now 
being urged on behalf of appellant before this! Court, 
notwithstanding the fact that a decision of thkt very 
question by the Board has brought to appellcp a vic¬ 
tory and to the appellant failure. Counsel foij appel- 

i 

lant earnestly submit that the question presented in 
the main brief on behalf of appellant is inhereiitly and 

i 

necessarilv involved in anv sensible and fair consid- 
eration of the error complained of in appellants peti¬ 
tion before the Board of Tax Appeals. It ijs clear, 
beyond all question, in the language of the Board, both 
in its opinion in the instant case and in its opinion in 
the Crocker First National Bank case, supra , and the 

i 

dissent thereto, that it considered that the effect of 
non-taxable income received bv members of! an af- 
filiated group was before it on the issue joined by the 
pleadings in this case. It is also equally clear and 
certain, and for the same reasons, that this very point 
was fullv considered and decided bv the Board. All 
of the assignments of error appearing in appellant’s 
petition for review of the decision of the Board of Tax 
Appeals in this case, inherently and necessarily grow 
out of the assignment of error appearing in appellant’s 
petition before the Board, and the Board’s; opinion 
and decision rendered and entered in this case. 

Section 1001 of the Revenue Act of 1926 authorizes 
this Court to review the decision of the Board. The 
Board’s decision in this case confirms the deficiencies 
in tax as proposed by appellee by letter datjed June 
30, 1927, and this is the action which is subject to re- 


i 



12 


view by this Court, and it is earnestly submitted that 
any error growing out of such action by the Board is 
properly the subject of review by this Court. 

It is, therefore, clear that Rule V, paragraph 3, of 
the Rules of this Court cannot possibly have any ap¬ 
plication in the instant case. However, should any 
doubt exist on this point, a consideration of one or 
two decisions of this Court and the decisions of other 
Federal courts will suffice to show that such doubt is 
baseless and with absolutelv no foundation whatsoever. 
A consideration of these decisions will further show 
that the rule which appellee seeks to have applied 
here is not a hard and fast rule without exceptions. 
The case of Aufiero v. Ewing, 44 App. D. C. 328, is 
in point. In that case this Court took the view that 
in order to determine what the decision is, from w’hich 
an appeal is prosecuted, it will look to the substance 
of the decision, its necessary legal effect and opera¬ 
tion, rather than to its mere form. 

The case of Marfield v. McCurdy, 25 App. D. C. 342, 
is also of interest here. In that case, this Court took 
the position that while under a strict construction of 
the rules of an Appellate Court, an appeal would be 
dismissed where there are no assignments of error, 
yet where both in the appellant’s brief and in the 
decree appealed from, the questions decided are 
enumerated, and there is no doubt upon the record 
as to what questions were actually involved and de¬ 
cided, there is the equivalent of formal assignments 
of error. 

In the case of McGowan v. Parish, 237 U. S. 285, the 
United States Supreme Court took the view that it 



I 

I 
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might decide or determine all of the questions pre¬ 
sented by the record, irrespective of the disposition 
that might be made of the question on which the right 
to appeal rests or whether or not it was found neces¬ 
sary to decide that question at all. 

The case of Andrews v. National Foundry, etc., 
Works, 77 Fed. 774, 23 C. C. A. 454, is also in point. 
In that case the court took the view that a question 
which, although not presented by an explicit specifica¬ 
tion of error, so underlies other questions that! a com¬ 
plete and final disposition of the case would be im¬ 
possible without deciding it, is sufficiently presented by 
the record to permit its decision by an appellate court. 

In a few words appellee’s complaint on this point 
comes down to a plea that appellant failed to express 
its assignment of error before the Board in language 
which meets his approval, and for this reasoi appel¬ 
lant has no standing to urge the present question be¬ 
fore this Court. I 


II 

i 

i 

i 

The principle announced and approved by the Board 
in its opinion in the instant case, and in its opinion in 
the Crocker First National Bank case, supra, is erro¬ 
neous, and should not be approved by this Coiirt. 

I 

Should this Court conclude that the question pre¬ 
sented on behalf of appellant in its main brief is not 
properly before this Court under assignments of error 
2 and 3 (K. 24), then such question and the arguments 

submitted in that connection in the main brief on be- 

i 

i 

j 

i 

i 

! 

i 

! 

I 
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half of appellant are submitted under assignment of 
error 5 (R. 24). In submitting these matters to this 
Court under assignment of error 5, appellant is not 
waiving or abandoning any of the other assignments 
of error as specified in its petition for review (R. 23- 
24). 

Counsel for the Government in the Woolford Realty 
Company case, cited in appellant’s main brief, con¬ 
tended before the United States Supreme Court prin¬ 
cipally that a taxpayer has no right to any deduction 
from gross income not expressly created by statute; 
that the net loss deduction created bv Section 206 of 
the Revenue Act of 1926 is a privilege accorded the 
taxpayer in the nature of an exemption from the or¬ 
dinary scheme of taxation; that the ordinary scheme 
of taxation is on the basis of an annual accounting of 
the business transactions for the taxable year; and 
that the deduction created by Section 206 of the Reve¬ 
nue Act of 1926 is available to the taxpayer having a 
net loss and not to any other taxpayer. The provisions 
of Section 206 of the Revenue Act of 1926, and the pro¬ 
visions of Section 204 of the Revenue Act of .1921, are 
substantially the same in all material respects. In 
effect, the United States Supreme Court, in its opinion 
in the Woolf ord Realty Company case, approved the 
Government’s position, and held that where a corpora¬ 
tion which sustained net losses for 1925,1926, and 1927, 
became affiliated with another corporation in 1927, the 
net losses for 1925 and 1926, sustained prior to the 
period of affiliation, could not be deducted on the con- 
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solidated return of the affiliated group for 1927, ob¬ 
serving that: 

j 

“The general principle underlying the in¬ 
come tax statutes ever since the adoption of 
the Sixteenth Amendment has been the jcompu- 
tation of gains and losses on the basU of an 
annual accounting for the transactions; of the 
year. Burnet v . Sanford & Brooks Co., 282 
U. S. 359, 363, 51 S. Ct. 150 (9 Am. Fed. Tax 
Rep. 603). A taxpayer who seeks an allowance 
for losses suffered in an earlier vear, must be 
able to jjoint to a specific provision of t)ie stat¬ 
ute permitting the deduction, and must bring 
himself within its terms. Unless he can Ido this, 
the operations of the current year must be the 
measure of his burden. j 

“* * * The points of difference between the 
allowances under Section 206(5) upon jtlie one 
hand and those under Section 234 upon the 
other are important and obvious. The deduc¬ 
tions allowable under Section 234 represent ex¬ 
penses paid or accrued or losses suffered during 

the same taxable vear covered bv the! return. 

•> * 

Tliev are thus included in the net income accord- 
* 

ing to the fundamental concept of such! income, 
reflected in the statute, instead of falling within 
an exception which, irrespective of its! precise 
extension, is a departure from the ! general 
scheme. Even more decisive is the considera¬ 
tion that there is nothing in Section 234 prohib¬ 
iting the allowance by one unit of its! current 
losses and expenses as a deduction for the bene¬ 
fit of the affiliated group, nor any statement 
that the use to be made of them shall follow 
other lines. On the other hand, Sectioh 206(5) 
provides, as we have seen, that the excess of 


i 

i 

i 
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loss remaining over the current net income of 
the taxpayer who has suffered it shall be car¬ 
ried over into the next vear and if need be into 
a third, and thereafter disregarded. * * * ” 

The principle underlying the Board’s decision in the 
instant case, as well as its decision in the Crocker First 
National Bank case, supra-, is in effect directly opposed 
to the view urged on behalf of the Government in the 
Woolford Realty Company case, and in effect approved 
by the United States Supreme Court in its decision in 
that case, for the reason that in applying such prin¬ 
ciple the net loss deduction may be taken from a tax¬ 
payer entitled to the deduction and given to a taxpayer 
not entitled to the deduction under the provisions of 
the statute. 

Illustration C below very clearly indicates just how 
a taxpayer would be allowed to deduct from its tax¬ 
able net income a sum on account of a net loss deduc¬ 
tion of another taxpayer and at the same time rob such 
other taxpayer of its proper net loss deduction by the 
application of this principle. Illustration D indicates 
how this ridiculously inconsistent and unreasonable re- 
suit would be avoided through the application of the 
principle for which appellant contends. 

Facts. 

Companies A, B and C were affiliated and filed a 
consolidated return of income for 1921. Company A 
sustained a loss from operations of $30,000 and re¬ 
ceived non-taxable income (dividends) during 1921 in 
the sum of $5,000. Company B sustained a loss from 



! 
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operations of $20,250 and received non-taxable income 
(dividends) during 1921 in the sum of $20,000. Com¬ 
pany C had an income in the sum of $250 for 1921. 


Illustration C. 

i 

j 

For the year 1921: 

Company A (net loss). \ 

Company B (net loss).J 

Company C (net income).j 


Combined net loss of the group.; 

Less: 

Combined non-taxable income of the group (dividends) 


Combined “statutory net loss” of the group 


Apportionment: 

Company A, 

30,000 

-of $25,000 

50.250 

Company B, 

20.250 

- of $25,000 

50.250 


$30,000 

20.250 

250 

$50,000 

25,000 

$25,000 


$14,S50 


10,150 


Combined “statutory net loss” of the group.,L $25,000 


Statutory net loss of the several members: 

Company A, 

as apportioned above. i . $14,S50 

Company B, 

as apportioned above.*. 10,150 

Combined “statutory net loss” of the group.;. $25,000 


Illustration D 


For the year 1921: 

Company A (net loss).j.. $30,000 

Company B (net loss).j.. 20,250 

Company C (net income).j.. 250 


Combined net loss of the group.j.. $50,000 


i 
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Apportionment: 

Company A, 

30.000 

-of $50.000. $20,850 

50.250 

Company B. 

20.250 

- of $50,000 . 20,150 

50.250 


Combined net loss of the group. $50,000 


Statutory net loss of the several members: 


Company A. 

Loss as apportioned above. $20,850 

Less: 

Non-taxable income (dividends). 5,000 


Statutory net loss for 1021. $24,S50 

Company B, 

Loss as apportioned above.. $20,150 

Less: 

Non-taxable income (dividends). 20.000 


Statutory net loss for 1021. $150 


In Illustration C above, Company A may deduct 
$14,850 of its $30,000 net loss in computing its taxable 
income for the two years succeeding the year in which 
it sustained its net loss. Company B may deduct $10,- 
000 of Company A’s net loss in computing its taxable 
income for the two vears succeeding the year in which 
Company A sustained its net loss. This is the very 
result against which the Government most vigorously 
contended in the Woolford Realty Company case, 
supra, and the possibility of such a result was the very 
thing over which the United States Supreme Court ex¬ 
pressed its gravest concern and was, no doubt, a con¬ 
trolling factor in its decision in that case. This is verv 

v - / v 
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strongly evidenced by the following language Quoted 
from the Supreme Court’s opinion in that case: ! 


“Doubt, if there can be any, is not likely to 
survive a consideration of the mischiefs certain 
to be engendered by any other ruling. IA dif¬ 
ferent ruling would mean that a prosperous cor¬ 
poration could buy the shares of one that had 
suffered heavy losses and wipe out thereby its 
own liability for taxes. The mind 'rebels 
against the notion that Congress in permitting 
a consolidated return was willing to foster an 
opportunity for juggling so facile and jso ob¬ 
vious. Submission to such mischiefs would be 
necessary if the statute were so plain ijn per¬ 
mitting the deduction as to leave noi room 
for choice between that construction and an¬ 
other. * 


* > > 


Illustration D above is in accordance with the! Wool- 


ford Realty Company decision, supra. It gives Com¬ 
pany A the net loss deduction to which it is ejntitled 
under Section 204 of the Revenue Act of 1921, but does 
not give Company B a net loss deduction on account of 
Company A’s net loss. Attention is also called to the 
fact that the method shown by Illustration D could not 
possibly result in a double tax relief benefit oij* a so- 
called double deduction, and the further fact that such 
method is in all respects in accord with the views ex¬ 
pressed in the dissent in the Crocker First National 
Bank case, supra. 


i 

i 


i 

; 

i 


i 


i 
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Conclusion. 

It is respectfully submitted that the appellant is 
properly before this Court on the issue of whether or 
not the combined loss of its affiliated group should be 
reduced by the non-taxable income of all the members 
of its group in determining the combined net loss of 
the group before such combined net loss is apportioned 
to the several members of the affiliated group; that 
such issue or point is necessarily and inherently inci¬ 
dent to a determination of the error assigned on be¬ 
half of appellant in its petition to the Board of Tax 
Appeals; that all of the assignments of error in appel¬ 
lant’s petition for review of the Board’s decision are 
proper; that it is proper for this Court to consider the 
arguments herein advanced, and those advanced in the 
main brief on behalf of appellant under the assign¬ 
ments of error appearing in its petition for review of 
the Board’s decision; that the redetermination of the 
Board of Tax Appeals herein is contrary to the stat¬ 
ute, inconsistent with the regulations of the Treasury 
Department, not supported by judicial precedent, en¬ 
tirely defeats the clear purpose of the relief character 
of the statutory net loss provisions of the Revenue 
Act of 1921; and that it should, thereforet be reversed. 

Respectfully submitted, 

L. KARLTON HOSTELLER, 

Woodward Building, Washington, D. C., 

Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

! 

October Term, 1932 

i 

i 

— 

No. 5559 | 

Kaiwiki Sugar Company, Limited, petitioner 

v . j- 

David Burnet, Commissioner of Internal Rev- 

i 

. i 

enue, respondent 

| 

0A r PETITION TO REVIEW A DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

i 

I 

BRIEF FOR THE RESPONDENT 

i 

I 

PREVIOUS OPINION 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 12-18), 
which is reported in 21 B. T. A. 997. ; 

i 

JURISDICTION 

The case involves income taxes for the! calendar 
years 1922 and 1923 in the amounts of $4,813.72 and 
$1,724.50, respectively, and is taken from a decision 
of the Board of Tax Appeals, entered April 22, 1931. 
(R. 19.) The case is brought to this Court by a 

(i) 






2 


petition for review filed October 20, 1931, pursuant 
to Sections 1001, 1002, and 1003 of the Revenue Act 
of 1926, and a stipulation (R. 19-20) entered into 
between the parties that the case might be taken to 
this Court pursuant to the provisions of Section 1002 
(d) of the Revenue Act of 1926. 

QUESTIONS PRESENTED 

1. Whether the petitioner has any standing in 
this Court to present for decision a question not 
raised before the Board of Tax Appeals. 

2. If the question is properly presented, whether 
the combined loss of an affiliated group of corpora¬ 
tions, which filed a consolidated return for the year 
1921, may be reduced by the nontaxable income 
(dividends) of the group in determining the com¬ 
bined “net loss’ 7 wdiich may be apportioned to the 
several members of the group, and, under Section 
204 of the Revenue Act of 1921, carried forward 
against their separate net incomes in the succeeding 
years 1922 and 1923, for which the several members 
of the group each filed separate returns. 

. STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set forth 
in Appendix A, infra. 

STATEMENT OF FACTS, 

The facts found by the Board of Tax Appeals are 
as follows (R. 13-15): 

For the taxable year 1921, the petitioner was a 
member of an affiliated group of corporations which 
submitted a consolidated return of income. The net 
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incomes and net losses of the individual members of 
the affiliated group for the taxable year 1921, as 
finally determined and approved by the Commis¬ 
sioner, which resulted in no tax liability being as¬ 
serted against the affiliated group or any of its 
members, are as follows: 


3 Net income. 3 Loss. 3 Income. 4 Net loss. 

t 

For the taxable years 1922 and 1923 the petitioner 
filed separate income-tax returns and carried forward 
as a deduction in these returns the full amount of its 
individual net loss for 1921, which was in the sum of 
$220,564.20. ! 

The deficiency in tax of $4,813.72 for the year 1922 
shown in the respondent’s deficiency notice: is based 
on a taxable net income of $38,509.78. In making 
this determination the Commissioner deducted from 
the petitioner’s net income of $45,151.38 the sum of 
$6,641.60, which deduction was made on the basis of 
an apportionment of the net loss of the affiliated group 
for 1921 in the amount of $13,567.67. 

• i 

I 

j 

j 

i 

I 

! 


Names of members of affiliated group 


Theo. H. Davies & Co., Ltd. 

Kaiwiki Sugar Co., Ltd. 

Kukaiau Ranch Co., Ltd. 

Davies Bldg. Co., Ltd. 

Pearl City Fruit Co., Ltd. 

Loss exclusive of income from dividends 
Total income received from dividends... 
Statutory net loss of affiliated group_ 


Amounts of I k T .,. • 

net income Income froim} 1 *®* 
or loss from dividends ' d £3 J * t 
the operation received by ^ss of each 

^membem^ eachmember memtS 


i $287,207.78 
3 220,564.20 
3 4,131.35 
*55,484.59 
3 132,871. 71 


125,844.07 



112,276.40 



3 $397,377.18 

4 220,564.20 
4 2,024.35 

4 55,484.59 
4 132,871.71 


13,567.67 
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The petitioner’s taxable net income for 1923 is in 
the amount of §15,796.03. In the determination of 
this amount no allowance has been made to the peti¬ 
tioner on account of its individual net loss for 1921 or 
the net loss of the affiliated group for 1921. 

SUMMARY OF ARGUMENT 

I. Rule V, paragraph 3, of this Court provides that 
“any point or question that was not fairly presented 
for decision by the court below” will not be decided 
by this Court. The principle stated in this rule has 
been applied by this Court in many cases. 

This Rule is directly applicable in this case. An 
examination of the pleadings before the Board and 
of the Board’s opinion shows that the petitioner’s 
sole contention before the Board was that it should 
be allowed to carry forward to the years 1922 and 
1923 the entire amount of its net loss for the year 
1921, including all of its net loss which had been 
applied to reduce the net income of its affiliated 
corporations. In this Court the petitioner’s sole 
contention is that in computing the 'portion of its 
net loss which it can carry forward the nontaxable 
income of its affiliates should be disregarded. Con¬ 
sequently the sole question which the petitioner 
presents is not open for review in this Court. 

II. If this Court should conclude to review the 
question advanced by the petitioner, it is submitted 
on the opinion of the Board of Tax Appeals in Crocker 
First National Bank v. Commissioner , B. T. A., de¬ 
cided October 4, 1932, which is printed in Appendix 
B of this brief. 



5 


ARGUMENT j 

i 

i I 

The question presented to this court by the petitioner was 
not raised before the Board of Tax Appeals, and conse¬ 
quently the petitioner has no standing to advance it here 

Rule V, paragraph 3, of the Rules of this Court 
expressly provides that— 

In no case will this court decide apy point 
or question that was not fairly presented for 
dec'sion by the court below; * * f. 

I 

This Court has applied the principle stated in this 
rule in many cases by refusing to review a question 
which was not presented to the court below. Cali¬ 
fornia Co-op. Canneries v. United States, 55 App. 
D. C. 36, 38; Supreme Lodge v. Wood, 52 App. D. C. 
334, 338; Phillips v. Moore & Hill, Inc., 51 App. 
D. C. 349, 350; Hayden v. Filipone, 51 App. D. C. 
246, 247; Lehker v. Joyce, 51 App. D. C r 35, 36; 
Cohen v. Cohen, 47 App. D. C. 129; Rofyinson v. 

i 

Hillman, 36 App. D. C. 241, 251; Crandall V. Lynch, 
20 App. D. C. 73, 84-85. The decisions of the 
Supreme Court are to the same effect. | Virtue v. 
Creamery Package Co., 227 U. S. 8, 38-39j Huse v. 
United States, 222 U. S. 496, 504-505; Duignan v. 
United States, 274 U. S. 195, 200. j 

This rule is directly applicable in this case. The 
petitioner’s sole contention in this Court is that in 
computing the portion of its net loss which it can 
carry forward the nontaxable income of it$ affiliates 
should be disregarded. The petitioner made no such 

i 
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contention before the Board of Tax Appeals. There, 
its only argument was that it should be allowed to 
carry forward to the years 1922 and 1923 the entire 
amount of its net loss for the year 1921, including all 
of its loss wdrich had been applied to reduce the net 
income of its affiliated corporations. That this was 
the only question presented to the Board is evident 
both from the pleadings in the Board and from the 
decision of the Board itself. 

In its petition before the Board of Tax Appeals, 
the present petitioner assigned the following errors 
(R. 3): 

(a) The Commissioner has failed to allow 
as a deduction in computing net taxable 
income for the years 1922 and 1923 the full 
net loss of the petitioner sustained in opera¬ 
tion of its business for the calendar year 1921, 
such net loss amounting to $220,564.20. 

(b) The Commissioner has failed to allow 
as a deduction in computing net taxable in¬ 
come for the year 1923 a sufficient amount 
for wear and tear of equipment used in its 
business. 

No other errors were assigned; and it is obvious that 
the errors thus presented do not include the question 
now relied on by the petitioner. 

That the deductibility of the entire loss w*as the sole 
question presented to the Board is further made clear 
by the Board’s opinion, where the petitioner’s con¬ 
tentions were stated as follows (R. 15-16): 

The petitioner points out that under section 
204 (b) of the Revenue Act of 1921 any tax- 
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payer sustaining a net loss may deduct the 
amount thereof from the net income for the 
succeeding taxable year and may deduct the 
excess, if any, in computing the net income 
for the next succeeding taxable year, and 
contends that since it is a taxpayer it is clearly 
entitled to carry forward the full arhount of 
the net loss sustained by it in 1921, notwith¬ 
standing the fact that for the taxable year 
1921 petitioner was a member of an affiliated 
group of taxpayers which filed a consolidated 
return of income. * * *. 

Further on in its opinion (R. 18) the Board referred 
to Swift & Co. v. United States , 38 F. (2d) 365 
(C. Cls.), affirmed on other grounds, 282 U. S. 468, 
and said that the facts of that case “are similar to 
the facts in the instant case.” This statement 
shows that the Board did not consider that the effect 
of nontaxable income received by other members of 
the affiliated group was before it, because the Swift 
case did not involve the receipt of nontaxable income 
by any of the members of the affiliated group. 
That the argument now made was not presented to 
the Board is further shown by the Board's statement 
in concluding its opinion (R. 18) that— 

* * * it is obvious that it Would be 
improper to allow the petitioner to apply the 
entire amount of its net loss for 1921 against 
its separate net income for 1922 and 1923. 
(Italics ours.) 

146817—32-2 
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From this examination of the pleadings before the 
Board and of the Board's opinion, 1 it is evident that 
the only question presented to the Board for its 
decision was whether or not the petitioner w^as 
entitled to deduct from its net income in 1922, in 
w’hich year it filed separate returns, the entire amount 
of its net loss ($220,564.20) sustained in 1921, not¬ 
withstanding the fact that it was a member of an 
affiliated group of taxpayers in 1921 which filed a 

i 

consolidated return of income in vffiich its net loss 
w^as applied against the income of the member of the 
group having a net income. The question whether 
in computing the 'portion of its loss of $220,564.20 in 
1921 wffiich might be allowed in 1922 or 1923 non- 
taxable income of some of the members of the affili¬ 
ated group in 1921 should be disregarded was not 
properly raised before the Board. 2 

1 It is true that the Board in its opinion described the 
Commissioner’s method of computation (which was not in 
accord with the petitioner’s present contention), and then 
stated (R. 17): “We agree with the method employed by 
the Commissioner.” But it is plain that this statement by 
the Board was not intended in any way as a decision of the 
present question, which had not been raised nor argued 
before the Board. In substance, the Board assumed the 
present question, and decided that the petitioner was not 
entitled to carry forward its entire net loss. “Questions 
■which merely lurk in the record” (Webster v. Fall, 266 U. S. 
507, 511) are not decided. 

2 Although it does not appear in the record, we are in¬ 
formed that the petitioner did raise the present question 
before the Board, after its decision, when the Board, under 
its rule 50, was computing the amounts to be included in its 
order. But it is plain that the Board w*as not then required 
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The Board's decision on the only question which 
was before it was plainly right (Swift Sc Co. v. United 
States , 38 F. (2d) 365 (C. Cls.), supra), and the peti¬ 
tioner has abandoned the question here. The ques¬ 
tion now raised was not presented to the Board and 
consequently is not open to review by this Court. 

The present case is one in which the rule: that an 
appellate court will not review a question not pre¬ 
sented to the tribunal below is especially appropriate. 
The question involved is peculiarly one which the 
Board is especially fitted to pass on in the first 
instance. It is a question arising primarily in the 
administration of the taxing statute which tljie Board 
with its specialized qualifications and expedience is 
well qualified to handle. This Court should not be 
called upon to decide the question without the benefit 

i 

of full consideration by the Board. 

ii ! 

I 

As to the correctness of the petitioner’s contention; if it were 

open for decision in this court 


Since the question upon which the petitioner relies 
was not presented to the Board and is consequently 

i 

not open for review here, we present no argument on 

it. Since the opinion of the Board in the present 

case was rendered, the Board in another case has 
____ 

to consider a new question which had not theretofore been 

presented to it. Metropolitan Business College v. Blair , 

24 F. (2d) 176 (C. C. A. 7th); O’Meara v. Commissioner , 

34 F. (2d) 390 (C. C. A. 10th); Sooy v. Commissioner , 40 F. 

(2d) 634 (C. C. A. 9th). 


i 
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considered the contention now advanced by the 
petitioner and has rejected it. Crocker First National 
Bank of San Francisco v. Commissioner , B. T. A., 
decided October 4, 1932. The opinion of the Board 
in that case, so far as it involves the present question, 
is printed as Appendix B of this brief, infra. 

If this Court should decide that it will review the 
question which the petitioner now urges, we submit 
the question on the opinion of the Board in the 
Crocker First National Bank case. 

CONCLUSION 

The decision of the Board of Tax Appeals should 
be affirmed. 

Respectfully submitted. 

G. A. Youngquist, 

Assistant Attorney General. 
Sewall Key, 

Erwin N. Griswold, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel , 

Bureau of Internal Revenue, 

Lloyd W. Creason, 

Special Attorney , 

Bureau of Internal Revenue , 

1 Of Counsel. 

November, 1932. 



I 

i 


APPENDIX A I 

Statutes and Regulations Involved 

STATUTES 

The Revenue Act of 1921, c. 136, 42 Stat. 227, 
provides in part as follows: 

Sec. 204. (a) That as used in this; section 
the term “net loss 77 means only net losses re¬ 
sulting from the operation of any trade! or busi- 
ness regularly carried on by the taxpayer (in- 
eluding losses sustained from the sale or other 
disposition of real estate, machinery, and other 
capital assets, used in the conduct of such trade 
or business); and when so resulting means the 
excess of the deductions allowed by section 214 
or 234, as the case may be, over the sum of 
the following: (1) the gross income of;the tax¬ 
payer for the taxable year, (2) the aniount by 
which the interest received free from taxation 
under this title exceeds so much of the interest 
paid or accrued wdthin the taxable yehr on in¬ 
debtedness as is not permitted to be deducted 
by paragraph (2) of subdivision (a) of section 
214 or by paragraph (2) of subdivision (a) of 
section 234, (3) the amount by which the de¬ 
ductible losses not sustained in such!trade or 
business exceed the taxable gains or profits 
not derived from such trade or business, (4) 
amounts received as dividends and allowed as 
a deduction under paragraph (6) of! subdivi¬ 
sion (a) of section 234, and (5) so much of the 
depletion deduction allowed with respect to 
any mine, oil or gas well as is based upon 
discovery value in lieu of cost. 

(b) If for any taxable year beginning after 
December 31, 1920, it appears upon I the pro- 

(ii) i 


i 
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duction of evidence satisfactory to the Com¬ 
missioner that anv taxpayer has sustained a 
net loss, the amount thereof shall be deducted 
from the net income of the taxpayer for the 
succeeding taxable year; and if such net loss 
is in excess of the net income for such succeed¬ 
ing taxable year, the amount of such excess 
shall be allowed as a deduction in computing 
the net income for the next succeeding taxable 
year; the deduction in all cases to be made 
under regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary. 


Sec. 240. (a) That corporations which are 
affiliated within the meaning of this section 
may, for any taxable year beginning on or 
after January 1 , 1922, make separate returns 
or, under regulations prescribed by the Com¬ 
missioner with the approval of the Secretary, 
make a consolidated return of net income for 
the purpose of this title, in which case the taxes 
thereunder shall be computed and determined 
upon the basis of such return. If return is 
made on either of such bases, all returns there¬ 
after made shall be upon the same basis unless 
permission to change the basis is granted by 
the Commissioner. 

(b) In any case in which a tax is assessed 
upon the basis of a consolidated return, the 
total tax shall be computed in the first instance 
as a unit and shall then be assessed upon the 
respective affiliated corporations in such pro¬ 
portions as may be agreed upon among them, 
or, in the absence of any such agreement, then 
on the basis of the net income properly assign¬ 
able to each. There shall be allowed in com¬ 
puting the income tax only one specific credit 
computed as provided in subdivision (b) of 
section 236. 



REGULATIONS 

. 

Regulations 62, promulgated February 15, 1922, 
under the Revenue Act of 1921, provides in part as 
follows: 

Art. 1601. Net losses, definition and compu¬ 
tation .—The term “net loss” as used in the 
statute means only a net loss resulting from 
the operation during the taxable year of any 
trade or business regularly carried on by the 
taxpayer. Included therein are losses from 
the sale or other disposition of reajl estate, 
machinery, and other capital assets used in the 
conduct of such trade or business, jin order 
to be entitled to claim an allowance for a “net 
loss” the taxpayer must have suffered an 
actual net loss in a trade or business during the 
taxable year. The amount properly allowable 
may be neither the loss reflected upon the 
return filed for the purpose of the income tax 
nor the net loss shown by the taxpayer’s profit 
and loss account, but is to be computed ac¬ 
cording to the statute, as follows: 

v * < -' - I mKm 

(2) In the case of a corporation, it is the 
amount by which the deductions! allowed 
under section 234, excluding: 

(a) the amount received as dividends and 

allowed as a deduction under section 234 (a) 
(6); and ! 

(b) so much of the depletion deduction 
with respect to any mine, oil or gaJs w^ell as 
represents the excess of value based Upon dis¬ 
covery subsequent to February 28, 1913, over 
cost or value as of March 1, 1913, 

exceeds the sum of the following: 

(a) the gross income of the taxpayer for 
the taxable year as computed und6r section 
233; and 
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i (b) the amount by which the interest re¬ 
ceived free from taxation under the provisions 
of the Act exceeds so much of the interest 
paid or accrued within the taxable year on 
indebtedness as is not allowed as a deduction 
under section 234 (a) (2). 

% sic $ $ $ 
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APPENDIX B 

United States Board of Tax AppeaIs 

Crocker First National Bank of San Francisco (suc¬ 
cessor), First Federal Trust Company, and East 
Waterway Dock & Warehouse Company, petitioners, 
v. Commissioner of Internal Revenue, respondent 

i 

Docket No. 39874. Promulgated October 4, 1932 

| 

OPINION 

McMahon: * * * j 

In this case the respondent, in determining the tax 
liabilities of the four companies for 1923, found that 
although there was an operating loss there was no net 
loss to be carried forward against income! for the 
following years under the provisions of Section 204 
of the Revenue Act of 1921 and Section 206 of the 
Revenue Act of 1924 due to the fact that two of the 
corporations in the consolidated group had tax 
exempt income in an amount in excess of th$ operat¬ 
ing loss of the group. 

The petitioner contends that this actioh of the 
respondent was erroneous for the reason that in 
determining the operating loss the respondent dis¬ 
allowed a deduction of an amount of $400,000, rep¬ 
resenting the decline in value of stocks held by the 
First National Bank; that tax-exempt income may 
not be used to offset operating losses; and that in 
any event the tax-exempt income of one member of 
an affiliated group may not offset and wipe out 
the net loss of another member so as to prevent 

(15) l 
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its net loss from being carried forward and deducted 
from its income for a succeeding year. We will 
take up these contentions in the order in which 
they have just been stated. 

The first contention of the petitioner is without 
merit. 1 The only evidence of the worthlessness of 
the stocks in question is that the Comptroller of 
Currency directed the bank to write down the value 
of the stocks and that, pursuant to such instruc¬ 
tions, they were written down on the books. We 
have repeatedly held that this is not sufficient 
evidence to establish the worthlessness or partial 
worthlessness of stocks. Prescott State Bank , 11 

B. T. A. 147, and West Lafayette Bank , 12 B. T. A. 
1356. Furthermore, mere decline in the value of 
stock is not allowable as a deductible loss. Harry 

C. Howard , 20 B. T. A. 207. 

The second contention of the petitioner is that the 
net loss of a taxpayer can not be offset by tax exempt 
income since this in effect results in indirectly levying 
a tax on such income. Section 204 (a) of the Revenue 
Act of 1921 provides as follows: 

That as used in this section the term “net 
loss” means only net losses resulting from the 
operation of any trade or business regularly 
carried on by the taxpayer (including losses 
sustained from the sale or other disposition of 
real estate, machinery, and other capital 
assets, used in the conduct of such trade or 
business); and when so resulting means the 
excess of the deductions allowed by section 
214 or 234, as the case may be, over the sum 
of the following: (1) the gross income of the 
taxpayer for the taxable year, (2) the amount 
by which the interest received free from taxa¬ 
tion under this title exceeds so much of the 
interest paid or accrued within the taxable 
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year on indebtedness as is not permitted to be 
deducted by paragraph (2) of subdivision (a) of 
section 214 or by paragraph (2) of subdivision 
(a) of section 234, * * *. 

Section 206 (f) of the Revenue Act of 1924 provides 
as follows: 

If for the taxable year 1923 a taxpayer 
sustained a net loss within the provisions of the 
Revenue Act of 1921, the amount of such net 
loss shall be allowed as a deduction in comput¬ 
ing net income for the tw~o succeeding taxable 
years to the same extent and in tpe same 
manner as a net loss sustained for onq taxable 
year is, under this Act, allowed as a deduction 
for the two succeeding taxable years. I 

It will thus be seen that by the plain terriis of the 
Act, tax exempt income is to be added to the gross 
income in determining a net loss. Warren Steam 
Pump Co., 23 B. T. A. 585; Orr & Sembpwer, 20 
B. T. A. 605; Samuel G. Adams , 19 B. T.j A. 781; 
and H. J. Schlesinger, 5 B. T. A. 943. The petitioner 
contends that this section is discriminatory and im¬ 
poses a greater tax on those taxpayers which have 
tax-exempt income than on those who do not. 

We do not agree with this contention. Congress 
has the power, in granting taxpayers the privilege of 
reducing the net income of one year by a net loss of 
another, to provide how such net loss shall be deter¬ 
mined. The respondent did not err in holding that 
the tax-exempt income should be included: in gross 


the tax-exempt income should be included: in gross 
income in determining whether a net loss was sus¬ 
tained. General Securities Corporation , 23 B. T. A. 
130. 

The petitioner contends further that in any 
event the tax-exempt income of one member of 
an affiliated group may not offset and wipe out the 
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net loss of another member so as to prevent its net 
loss from being carried forward and deducted from 
its income for a succeeding year. The consolidated 
return for the year 1923 showed a net operating loss 
of $346,344.53, adjusted by the respondent to 
$147,903.06, all the companies affiliated having net 
operating losses except the First Federal Trust 
Company. The tax-exempt income of the First 
National Bank of San Francisco and the First 
Federal Trust Company for that year exceeded the 
amount of the consolidated net loss as adjusted by 
the respondent. However, it is claimed by the 
petitioner that the net operating loss of the First 
National Bank of San Francisco exceeded its own 
tax-exempt income and that it is entitled to deduct 
such excess from its net income in the succeeding 
year and that such excess should not be offset by 
the tax-exempt income of the First Federal Trust 
Company. This claim is based upon the assump¬ 
tion that the respondent erred in disallowing the 
deduction of $400,000, representing alleged shrink¬ 
age in value of stock, which disallowance we have 
hereinabove approved. 

There is no evidence from which we can determine 
whether or not the net operating loss of the First 
National Bank of San Francisco for the year 1923 as 
adjusted by the Commissioner was in excess of its 
own tax-exempt income for that year. It only 
appears from the record that the disallowance of the 
deduction of $400,000 resulted in the reduction 
of the consolidated net operating loss from $346,344.53 
to $147,903.06. Assuming that the net loss of the 
First National Bank of San Francisco was in excess 
of its own tax-exempt income, nevertheless we are of 
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the opinion that the contention of the petitioner can 
not be sustained. 

The petitioner cites our decision in Struthers- 
Ziegler Cooperage Co ., 18 B. T. A. 537, in which we 
held that a corporation does not lose its identity as a 
“ taxpayer ’ 7 w’hen it becomes a member of an affiliated 
group. It contends that since the net loss provision 
refers to a “taxpayer” the net income or net loss of 
each member should be computed separately and that 
if one member has a net loss it should be carried for¬ 
ward against its income for the succeeding year or 
years and should not be eliminated by reason of the 
fact that another member had income in an amount 
in excess of such loss. 

Upon this point the court in Swift & Co. v. United 
States , 38 Fed. (2d) 365, decided by the Court of 
Claims, states as follows: 

* * * The consolidated group, as such, is 

not a taxpayer but a tax-computing Unit, and 
the corporations which are members of the 
affiliated group for the year, or becahie mem¬ 
bers during the year, lose their separate iden¬ 
tity while so affiliated only for the purpose of 
computation of the tax upon one income and 
one invested capital which is composed of the 
income and invested capital of such corpora¬ 
tions combined, but, when it comes to the 
assessment and collection of the ta^ so com¬ 
puted, it is assessed against and collected from 
the several corporations constituting the affili¬ 
ated group, in proportion to the net income 
properly assignable to each, unless there is an 
agreement among them as to a | different 
apportionment. * * * 

* * * In the enactment of section 240, 

Congress was simply laying down the 1 principle 


i 
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that where a group of companies constituted 
a single business unit, the net income, deter¬ 
mined in accordance with the general principles 
of law’, should be combined , losses being offset 
against gains, and the rate of tax should be 
determined by the relation between such com¬ 
bined net income and the invested capital of 
the group as a w’hole, each corporation being 
at all times separately recognized and individ¬ 
ually liable for its proportion of the tax 
according to the net income properly assign¬ 
able to it. 

It might be argued that the position v’e have 
taken herein as to the separateness of each 
member of the affiliated group as a taxpayer 
is not consistent when w’e refuse to give to one 
member of the affiliated group, w’ho sustained 
a net loss in 1919, the benefit of this net loss 
as a deduction from 1918 income w’hen the 
affiliated group in 1919, v’hen combined, had 
a consolidated net income. The answrer to 
this is that in such a case, for the purpose of 
computation, section 240 is a limitation of 
section 204 and that, in the computation under 
section 240 , losses of one company must be offset 
against the income of the other companies before 
it can be determined whether there is a net loss of 
any company in 1919 w’hich may be applied 
against its income for 1918. Obviously, if this 
w’ere not done, the net loss w’hich had been used 
to offset the income of the other companies in 
the consolidated group would be allowed again 
to reduce the income of the company which sus¬ 
tained the loss when applying it to the income 
of the prior year, and we think Congress did not 
intend a double deduction of this character. 
[Italics ours.] 

In that case there was a consolidated gross loss in 
1919 of $10,000 which was reduced to $8,000 by the 
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net income of $2,000 of one of the members of the 
group. The court held, that, since the net bosses of 
the members sustaining such net losses may be said 
to have contributed to the extinguishment of the net 
income of one of the members, the consolidated net 
loss should be apportioned in the ratio of losses 
suffered. Thus far the facts in that case are similar 
to the facts in this proceeding. The only difference 
between that case and the instant proceeding is that 
in that case none of the members had any ta±-exempt 
income to take into account in computing consoli¬ 
dated net loss deductible in a succeeding year' whereas 
in the instant proceeding the net operating loss w^as 
offset by tax-exempt income of two of the ffiembers. 
This difference is immaterial. Kaiwiki Sugar Co. 
Ltd., 21 B. T. A. 997. See computation in that pro¬ 
ceeding at p. 998 as approved at p. 1000. In every 
case the net loss to be carried forward must be “an 
actual and true loss.” Warren Steam Pump Co., 
supra. i 

In Warren Steam Pump Co., supra, the sajme ques¬ 
tion involved herein was considered, the petitioner 
therein contending that the provisions of Section 
206 (a) of the Revenue Act of 1926 were uriconstitu- 

i 

tional and also .cited National Life Insurance Co. v. 
United States, 277 U. S. 508, as controlling. The 
Board, upon authority of Denman v. Slayton, 282 
U. S. 514, and First National Bank of Chicago v. 
United States, 283 U. S. 142, held such provisions 
constitutional and stated: 

We see no reason why Congress ih granting 
this particular boon may not limit it so that 
the loss to be carried forward is an actual and 
true loss, and not an artificial one wfyich arises 
from the exclusion of certain non taxable 
income. (Italics supplied.) 
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The status of affiliated corporations as a “tax 
computing unit” is more clearly defined by the court 
in Woolford Realty Co. v. Rose (C. C. A. 5th), Nov. 
13, 1931, as follows: 

i* * * Because the income on which the 

tax shall be paid in the taxable year, though 
made up of the results of the business of each 
affiliate, is not the income of each individual 
taxpayer, but the income of the unit for that 
year, the Commissioner w’as right in allowing 
against the aggregate gross income of the 
business for that year the aggregate deductions 
applicable to that year. This treatment gives 
full effect to the purpose of the statute to allow 
affiliates to transact their business as freely 
as though they were one corporation acting 
through departments, with the assurance to 
the Government and the taxpayer alike that 
the taxes payable as the result of the business 
done by the taxable unit in that year will, 
without reference to the bookkeeping of the 
individual corporations, be paid upon the 
whole business done by the unit, taking into 
consideration all of the earnings and all of the 
deductions of the branches of the business, 
not separately but in the aggregate, just as 
though in that year there was no separate 
corporate structure, but one corporation main¬ 
taining many departments. 

The i above case was affirmed by the Supreme 
Court in Woolf ord Realty Company, Inc., v. J. T. 

Rose, Collector of Internal Revenue, -U. S.-, 

decided May 16, 1932, in which the Supreme Court 
also cites Swift & Co. v. U. S., supra, with approval. 

The, Board, in the case of Samuel G. Adams, 
supra, has determined the method to be used in 
the treatment of nontaxable income of the wife in 
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the determination of the “net loss’ 7 of the husband 

to be deducted in the succeeding year as follows: 

! 

* * * In other words, the two [husband 

and wife] are treated as a unit for the purpose 
of determining taxable net income and we 
think a different course should not be pur¬ 
sued when we come to arrive at a “net loss” 
as applicable to the year for which the joint 
return was filed. To determine tljie “net 
loss” of an individual for 1921, it is necessary 
to take into consideration not only the items 
of gross income specified in the statute, but 
also nontaxable income received by such 
individual. And the same method would 
obviously apply where a “net loss” iis being 
determined on the basis of a joint return for 
one year which would be allowable as a deduc¬ 
tion in computing net income on a joint return 
for the subsequent year. * * * Certainly, 
when it is considered that an election to file 
joint or separate returns gives to a husband 
and wife the privilege of adopting th^ method 
for a given year which is most advantageous 
to them, they should not be allowed to use 
such joint return for the purpose of fixing 
taxable net income, which may be advan¬ 
tageous to them, and then be allowed to dis¬ 
regard the joint return when it would be less 
advantageous to determine the “net loss” 
on the basis of such joint return. We find no 
statutory provision that would require such a 
result. On the contrary, we are of the opinion 
that when these petitioners elected to file 
joint returns they thereby elected to have all 
determinations of income and losses (for tax 
purposes) determined on the basis |of these 
joint returns. 

If affiliated companies avail themselves of the 
privilege of filing a consolidated return, subh group 


! 
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becomes a tax computing unit and the members lose 
their separate identity for the purpose of the com¬ 
putation of the tax. Since such group becomes a tax 
computing unit upon filing a consolidated return, it 
seems to follow that they remain such tax computing 
unit so long as consolidated returns are filed, whether 
the incomes involved are taxable or tax exempt. 
Kaivoaiki Sugar Co. Ltd., supra. Cf. Samuel G. 
Adams , supra. 

Therefore since there was no actual and true con¬ 
solidated net loss in the year 1923, the net loss of a 
member of the affiliated group for the year 1923 offset 
by tax exempt income of its own or other members 
of the group can not be carried forward and deducted 
from its net income in the succeeding year. 

Reviewed by the Board. 

The proceeding will be dismissed as to the peti¬ 
tioners, i First Federal Trust Company and East 
Waterway Dock & Warehouse Company. Judgment 
will be entered for the respondent as to the Crocker 
First National Bank of San Francisco. 

Van Fossan dissents. 

Black, dissenting: 

The petitioner in this case makes the following 
contention: “That the tax-exempt income of one 
member of an affiliated group may not offset and 
wipe out the net loss of another member so as to 
prevent its net loss from being carried forward and 
deducted from its income for a succeeding year. ” 
I think this contention of petitioner is correct, and 
that it is error for the board to hold the contrary. 

An examination of the findings of fact will show 
that the respondent, in determining whether peti¬ 
tioner had a “net loss” for 1923 which it is entitled to 
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carry forward and use as a deduction in 1924, does it 
on a consolidated basis, which I think is fundamen- 

i 

tally wrong. In my judgment, on the authority of 
Woolford Realty Co. v. Roso, 286 U. S. 319, recently 
decided by the Supreme Court, there is no such thing 
as a “consolidated net loss.” The proper way ^ in my 
judgment, is to determine the net income, or the net 
loss, as the case may be, of each constituent corpora¬ 
tion. If one corporation has a net loss and siich net 
loss is used to wipe out the taxable net income of an 
affiliate, then the amount of net loss which it may 
carry forward into the ensuing year is corrdspond- 
ingly reduced. 

This rule is necessary to prevent the net los^ being 
used for deduction purposes twice, a thing Congress 
evidently did not intend. Swift & Co. v. United 
States , 38 Fed. (2d) 365. On that point I have no 
disagreement with the majority opinion, but where I 
do disagree is as tt> respondent’s use of tax exempt 
interest in the instant case, which belonged to peti¬ 
tioner’s affiliate—The First Federal Trust Company. 

I think I can better illustrate the point I lam en¬ 
deavoring to stress by the use of a concrete illustra¬ 
tion. Take corporations “A” and “B,” which are 
affiliated in 1923. Let us suppose corporation “A” 
has an operating loss of 850,000 in 1923 after the use 
of all items of ordinary income and deductions. 
Corporation “B” has a net income of $25,000 by the 
use of all items of ordinary income and deductions. 
I will admit that corporation “A,” in determining 
what “net loss” it shall carry forward and use as a 
deduction from its 1924 income, will have to reduce 
its “net loss” by the amount of it that was used in 
wiping out the ordinary net income of its affiliate “ B.” 
In such case corporation “A” would be entitled to 


i 
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carry forward into 1924 a “net loss’ 7 of only $25,000, 
because $25,000 of its net loss had been used to wipe 
out that much taxable income of corporation “B.” 

Suppose corporation “ B ” in addition to its ordinary 
net income of $25,000, has tax exempt income of 
$25,000. According to the contention made by 
respondent, and approved by the majority opinion, 
this $25,000 tax exempt income of “ B ” should also be 
used to reduce the statutory “net loss” of “A” and 
“A” would not be entitled to carry forward any 
statutory “net loss” at all into 1924. I say this is 
wrong! Corporation “A” should have its statutory 
“net loss” reduced by its own tax exempt interest 
and nontaxable dividends plus the amount of its net 
loss which is used to wipe out the net income of its 
affiliate corporation “B.” 

In the instant case The First Federal Trust Com¬ 
pany had a net income (ordinary income) for 1923 of 
$34,457,72, and to the extent that petitioner’s net loss 
for 1923 was used to wdpe out this $34,457.72, it 
should be reduced in carrying forward into 1924, under 
the doctrine of Swift & Co ., supra. But the respond¬ 
ent’s use of $249,315.54, tax-exempt interest (not tax- 
exempt interest belonging to petitioner, but tax- 
exempt interest belonging to The First Federal 
Trust Company) in reducing petitioner’s “net loss” 
for 1923 was error, in my judgment. 

The majority opinion cites as authority for approv¬ 
ing respondent’s action in this respect, Samuel G. 
Adams, 19 B. T. A. 781, but there is a substantial 
difference in the two situations. In the Samuel G. 
Adams case, the husband combined all the income 
of himself and wife on one single joint return and 
there was only one taxpayer, to wit, Samuel G. Adams. 
But the situation is entirely different with affiliated 
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corporations who file a consolidated return.! Each 
corporation remains a separate taxpayer and its 
statutory net loss which it is entitled to carry forward 
to the next taxable year should be computed sepa¬ 
rately. The net loss of affiliated corporations may 
not be used as a consolidated net loss of the affiliated 
group. The Delaware & Hudson Co., 26 B. T. A. 
520. 

The majority opinion also cites as authority for its 
holding on this point, Kaiwiki Sugar Co., Ltd., 21 
B. T. A. 997. Admittedly this case does hold that 
the nontaxable dividends received by one corpora¬ 
tion, having no net loss for the taxable year, may 
be used to reduce the statutory net loss of an affili¬ 
ated corporation, and in that respect would be a 
valid precedent for the majority opinion | in the 
instant case. But in view of the recent decision of 
the Supreme Court in Woolf or d Realty Co. V. Rose, 
supra, I think our decision on the particular point 
herein discussed as decided in Kaiwiki Sugar Co., 
Ltd., supra, was wrong and should not be followed. 

Trammell agrees with this dissent. 
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Questions Presented. 

i 

(1) Counsel for appellee urge that appellant has no 
standing in this Court to present for decision the ques¬ 
tion of whether or not the combined loss of an affiliated 
group of corporations should be reduced by the non- 
taxable income of the group before such combihed loss 
is apportioned to the several members of the group 
for the reason that this question was not presented 
to the Board of Tax Appeals for decision. 

(2) In the event this Court should conclude to re¬ 
view the question advanced on behalf of appellant, 
counsel for appellee submit that question | on the 
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i 
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opinion of the Board of Tax Appeals in the case of 
the Crocker First National Bank v. Commissioner, de¬ 
cided by the Board October 4, 1932. 

ARGUMENT. 

I 

The question presented to this Court by appellant 
was properly presented to and decided by the Board of 
Tax Appeals. 

Under date of June 30, 1927, appellee, by letter, ad¬ 
vised appellant that an examination of its income tax 
returns, in conjunction with the Revenue Agent’s 
recommendations, for the years 1922 and 1923, dis¬ 
closed a deficiency in tax aggregating $6,538.22; that 
the recommendations contained in the report of the 
Revenue Agent had been approved; and that under 
the provisions of Section 274 of the Revenue Act of 
1926, an appeal for the redetermination of this defi¬ 
ciency might be taken to the Board of Tax Appeals 
within sixtv davs from the date of such letter. 

The adjustment with respect to appellant’s separate 
net loss for the calendar year 1921, as reflected in ap¬ 
pellee’s letter of June 30, 1927, reduced such net loss 
by the amount of the taxable and non-taxable income 
of all of the members of the appellant’s affiliated group, 
and allowed as a deduction to appellant a propor¬ 
tionate part of the combined group net loss as thus 
determined as a deduction in computing appellant’s 
net taxable income for the year 1922 (R. 5-7). 

In due season, appellant filed its petition with the 
Board of Tax Appeals and alleged, among other things, 
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error on the part of appellee for failure to allow as a 
deduction in computing its net taxable income for the 
years 1922 and 1923 its separate net loss for the 
calendar year 1921 in the sum of $220,564.20, see Item 
4(a) of the petition to the Board (R. 3). 

By amended answer, appellee admitted error in al¬ 
lowing as a deduction from net income for tlie year 
1922 any part of the appellant’s separate net lbss for 
the year 1921, and took the position that no part of 
appellant’s separate net loss for the year 1921 might 
be deducted from its taxable net income for tli0 years 
1922 and 1923, see Items 4(a) and 5(c) of the amended 
answer (R. 9). 

In this state of the record the appellant, on the one 
hand, claimed the right to deduct its separate liet loss 
for 1921 in computing its taxable net income for the 
years 1922 and 1923, and the appellee, on the other, 
urged that appellant had no such right. And this Is 
the issue which was submitted to the Board; It is 
hardly conceivable that it would be possible to more 
comprehensively and more intelligently join issue in 
any case. 1 It is of course apparent that in assigning 

_ I_ 

1 The following is quoted from the brief filed with the Boskrd on be¬ 
half of appellant which shows that the present question wjas argued 
before the Board : 

“It has been suggested above that the Commissioner's prqi>osed ad¬ 
justment in the instant case is beneficial to the other members of peti¬ 
tioner’s atliliated group, but a careful examination of the facts will 
disclose that this is not entirely true. In 11)21 the petitioner’s affil¬ 
iated group received lion-taxable income in the amount of $112,270.40 
(Stipulation Item (?>)), although no part of this non-taxable income 
accrued to the petitioner. The Commissioner reduced thei affiliated 
group net loss from operations of $12.7.844.07 (Stipulation Item (b)) 
to $1 .‘{.o 67.07 (Stipulation Item (h) ). on account of this item of non- 
taxable income. Certainly it is not entirely accurate to say that the 
atliliated group benefitted by having its non-taxable income reduced 
by operating net losses of some of its members. * * *” 


i 
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errors dealing with the deficiency as determined by 
appellee, it would have been possible to have expressed 
the error complained of in other language, such as “it 
is error to reduce appellant’s separate net loss for the 
calendar year 1921 by the taxable and non-taxable in¬ 
come of all of the members of appellant’s affiliated 
group for such year in determining the amount al¬ 
lowable as a deduction in computing its net taxable 
income for the years 1922 and 1923,” but obviously 
this is simply the same error complained of by appel¬ 
lant in its petition to the Board expressed in different 
language with the same force and effect in either case. 

Appellee was not misled by and had no misunder¬ 
standing about the error which appellant assigned in 
its petition to the Board with respect to its claim for 
deductions in computing its taxable net income for the 
years 1922 and 1923 on account of its separate net 
loss for the year 1921," and neither has appellee thereby 


-The following are excerpts from the brief tiled with the Hoard on 
behalf of appellee and shows that there was no misunderstanding as to 
the issue before the Board and that the present question was not 
overlooked by appellee. 

*‘The question involved in this appeal is whether the whole or any 
part of a net loss sustained by this petitioner in the year 1021 and 
applied as a deduction in determining the consolidated net income 
(or loss) of an affiliated group of corporations of which the petitioner 
was a member during the calendar year 1021 may be again applied as 
a deduction in determining the separate net taxable income of this 
petitioner on its separate income tax returns tiled for the calendar 
years 1922 and/or 1023. 

***** * * 

“It is submitted, however, that this subdivision of Section 204 
does not stand alone but that the Revenue Act is to be read as a whole 
and that Section 240 of that Act is a limitation on Section 2<>4 in so 
far as a net loss of a corporation has already been used in determining 
the consolidated net income or loss of a group of affiliated corpora¬ 
tions. 

******* 

“It is also to be noted in this connection that under specific provi- 
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been led to act to his prejudice or has his interests 
thereby been injured in any manner whatsoever. It 
is also true, beyond all doubt, that the Board of Tax 
Appeals was in no way whatsoever troubled about the 
meaning and effect of the error assigned by appellant 
in its petition before the Board. The Board undoubt¬ 
edly very carefully considered the question or point 
urged on behalf of appellant here as well as the fur¬ 
ther question of whether or not appellant’s separate 
net loss for the calendar year 1921 should be reduced 
bv the taxable income for the vear 1921 of all of the 

J * 

members of appellant’s affiliated group. No dpubt on 


this point, if any exists, could possibly survive a con¬ 
sideration of the following excerpts from the Board’s 


opinion in this case: 


“A tax-computing unit, composed of Corpora¬ 
tions which are affiliated within the meaning of 


Section 240 of the Bevenue Act of 1921, is a 


group of taxpayers whose combined tax liability 
is computed by treating the items of gross 


income and the deductions of the several mem¬ 


bers of the group as if they were the items of 
gross income and the deductions of one: person. 
This necessarily eliminates inter-compauy trans¬ 
actions. If the gross income is in excels of the 
deductions, the resulting net income is the con¬ 
solidated net income of the group and the tax 
is computed on this net income. Any tax 
liability thus computed is then assessed upon the 
respective members, the taxpayers, in such pro¬ 
portions as may be agreed upon amonig them- 


sions of Section *204 («) (4) of the Revenue Act of 1921j. amounts 
received as dividends of domestic corporations are to be included 
as income in determining a net loss under Section 204.” 
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selves or, in the absence of such agreement, in 
proportion to the net income properly assign¬ 
able to each. If the deductions are in excess 
of the gross income, the resulting loss is the 
consolidated loss of the group and if, after tak¬ 
ing into consideration the items specified in 
Section 204(a) of all the members, there is still 
a loss, such resulting loss is the consolidated 
statutory net loss of the group—the tax-com¬ 
puting unit. This loss may be carried forward 
by the several taxpayers forming the group 
which, considered separately, sustained net 
losses. The net loss of a member, considered 
separately, is the excess of the deductions al¬ 
lowed such member over the sum of its gross 
i income and the other items specified in Section 
204(a), brought into the consolidated return. 
Subject to the elimination of any items result¬ 
ing from inter-companv transactions, the net 
loss of a member, considered separately, thus 
computed, is its loss computed under Section 
204(a) which it would have shown if it had filed 
a separate return. (Italics supplied.) 

******* 

“The Commissioner followed the methods de¬ 
scribed above in determining the amount of the 
consolidated statutory net loss and in determin- 
ing the proportion of such net loss attributable 
to the petitioner. From the operating loss of the 
group he deducted the amount of dividends re¬ 
ceived by the members of the group. 

(Italics supplied.) 

“* * * He then apportioned the net loss of 

$13,567.07 thus determined among the members 

which, considered separately, sustained net 

losses, in proportion to the amount of the net 

loss sustained bv each. 

* 
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‘ ‘ * * * we agree with the method enjployed 

bv the Commissioner in his determination of 
•/ 

the petitioner’s tax liability for the yegrs be¬ 
fore us, * * * (R. 16-17). I 

i 

Moreover the Board in its opinion in the Crocker 
First National Bank case, supra, relied upon its 
opinion in the instant case in approving appellee’s 
action in that case in reducing the net loss of the affil¬ 
iated group on account of tax-exempt income j of the 
members of the affiliated group. (See brief for Ap¬ 
pellee, Appendix B, pages 21 and 24.) 

The following excerpts from the Board’s decision in 
that case is particularly significant: 

j 

“* * * Since such group becomes a tax 

computing unit upon filing a consolidated re¬ 
turn, it seems to follow that they remain such 

7 V 

tax computing unit so long as consolidated re¬ 
turns are filed, ivlietlier the incomes involved are 

' m I 

taxable or tax exempt .”—Kaiwiki Su^ar Co., 
Ltd., supra. Cf. Samuel G. Adams, supra. (See 
brief for Appellee, Appendix B, page 24.) 
(Italics supplied.) 

Black and Trammell, members, dissenting ffom the 
majority opinion of the Board in the Crockgr First 
National Bank case, supra, expressed themselves in 
part as follows : 

“This rule is necessary to prevent the net 
loss being used for deduction purposes twice, a 
thing Congress evidently did not intend. Swift 
& Co. v. United States, 38 Fed. (2d) 365. On 
that point I have no disagreement with the ma¬ 
jority opinion, but where I do disagree: is as to 
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respondent’s use of tax exempt interest in the 
instant case, which belonged to petitioner’s 
affiliate—The First Federal Trust Co.” 

******* 

“* * * * n v j ew 0 f recent decision 

of the Supreme Court in Woolford Realty Co. 
v. Rose, supra, I think our decision on the par¬ 
ticular point herein discussed as decided in 
Kaiiviki Sugar Co., Ltd., supra, was ivrong and 
should not he followed.” (See brief for ap¬ 
pellee, Appendix B, pages 25 and 27.) (Italics 
supplied.) 

In view of the above excerpts from the majority 
opinion and from the dissent in the Crocker First Na¬ 
tional Bank case, and also in view of the excerpts 
quoted above from the Board’s opinion in the instant 
case, it is not entirely fair or accurate to say, as coun¬ 
sel for appellee have said in their brief, on page 7, that 

i “* * * the Board did not consider that the 
effect of noil-taxable income received by other 
! members of the affiliated group was before 

* * * yy 

Counsel for appellee assigns as a reason for this state¬ 
ment the remark in the Board’s opinion in the instant 
case to the effect that the facts in the case of Swift & 
Co. v. United States, 38 Fed. (2d) 365 (C. Cls.), af¬ 
firmed on other grounds, 282 U. S. 468, are similar to 
the facts in the instant case, observing that the Swift 
case did not involve the receipt of non-taxable income 
by any of the members of the affiliated group. The 
opinion of the Board in the instant case is a matter 
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of record in this proceeding, and counsel for appellee 
are, to say the least, specifically on notice as to the 
point or points decided by that opinion. In addition 
to this, they have brought to this Court’s attention 
the Board’s majority opinion, and dissent, i in the 
Crocker First National Bank case, supra. In these 
opinions and the dissent, the Board, speaking for itself, 
says that it considered that the effect of thej receipt 
of non-taxable income by members of an affiliated 
group was before it. 3 j 

As counsel for appellee have so aptly observed, the 
Board, with its specialized qualifications and expe¬ 
rience, is well qualified to handle questions | arising 
primarily in the administration of the taxing statutes. 
The Board understood that the error complained of 
by appellant in its petition involved the poipt which 
is now being urged before this Court on behajf of ap¬ 
pellant, as well as other points; the Board cohsidered 


3 Counsel for appellee, in footnotes 1 and 2, pages S and 9 of their 
brief, state that the present question was not raised or argued before 
the Board and that it was not decided by the Board; also that api>el- 
lant raised the present question before the Board at the time of the 
rule 50 settlement. The following are quoted from the; official re¬ 
porter’s minutes of the hearing under rule 50 in this case. The point 
referred to is the present question which, counsel for appellee con¬ 
tend, is not properly before this Court, and the quotations are the 
language of the presiding member. Miss Matthews: 

“The Member: I think that is the point we decided in' this case: 
I certainly had that in consideration, and I understood! your posi¬ 
tion to be that. * * * 

“The Member: * * * but 1 want to say in writing this decision 
I took into consideration, and the Members of the Board that reviewed 
it.—it was reviewed by the whole board.—the points you have raised 
and the main point which we tried to make clear was whgt we desig¬ 
nated a consolidated statutory net loss must be computed as if all 
of the items of gross income and deductions and the items mentioned 
in Section 204 were the items of one person. * * *” 

During the course of the hearing under rule 50. Counsel for appellee, 
referring to the present question, made the following remark: 

“Mr. Creason: * * * I think the Board has decided that point 
in its decision here, * * *” 
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this point, as well as other points necessarily growing 
out of the error complained of in appellant’s petition 
to the Board; and disposed of all of these points ad¬ 
versely to appellant. All the facts material to a con¬ 
sideration of these points were properly before the 
Board, and are now a matter of record before this 
Court. Nowhere in the record will it be found that 
counsel for appellee objected or excepted to the error 
complained of on behalf of appellant in its petition 
before the Board. It is likewise true that no conten¬ 
tion was ever made at any time on behalf of appellee 
while this matter was pending before the Board of Tax 
Appeals that the error assigned on behalf of appellant 
in its petition before the Board should in any manner 
whatsoever be restricted, or that the Board should 
limit its consideration of the issue presented because 
of the nature of such assignment of error. Quite to 
the contrary, counsel for appellee before the Board 
urged that because of other sections of the Revenue 
Act of 1921, notably Section 240 of that Act, appel¬ 
lant’s assignment of error must fail, or largely so. 
The Board, on the plea of counsel for appellee, en¬ 
larged and extended its consideration to include evcrv 
section of the Revenue Act of 1921 pertinent to a de¬ 
termination and decision of the error assigned by ap¬ 
pellant in its petition before the Board. 

Counsel for appellee, having persuaded the Board 
to rule adversely on the error complained of on behalf 
of appellant in its petition to the Board, solely out 
of consideration for the provisions of Section 240 of 
the Revenue Act of 1921, to which it extended its con¬ 
sideration at the behest of counsel for appellee, now 
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come to this Court, and for the first time urge that the 
error complained of on behalf of appellant before the 
Board did not present to that Board the question now 
being urged on behalf of appellant before this Court, 

j 

notwithstanding the fact that a decision of that very 
question by the Board has brought to appellee a vic¬ 
tory and to the appellant failure. Counsel foif appel¬ 
lant earnestly submit that the question presented in 
the main brief on behalf of appellant is inherently and 
necessarilv involved in anv sensible and fairlconsid- 
eration of the error complained of in appellant’s peti¬ 
tion before the Board of Tax Appeals. It is clear, 
beyond all question, in the language of the Board, both 
in its opinion in the instant case and in its opinion in 
the Crocker First National Bank case, supra, land the 
dissent thereto, that it considered that the effect of 

i 

noil-taxable income received by members of! an af- 
filiated group was before it on the issue joined by the 
pleadings in this case. It is also equally clear and 
certain, and for the same reasons, that this very point 

was fullv considered and decided by the Board. All 

! 

of the assignments of error appearing in appellant’s 
petition for review of the decision of the Board of Tax 
Appeals in this case, inherently and necessarily grow 
out of the assignment of error appearing in appellant’s 
petition before the Board, and the Board’s' opinion 
and decision rendered and entered in this case. 

Section 1001 of the Revenue Act of 1926 authorizes 
this Court to review the decision of the Board. The 
Board’s decision in this case confirms the deficiencies 
in tax as proposed by appellee by letter dafed June 
30, 1927, and this is the action which is subject to re- 


I 


i 


i 
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view by this Court, and it is earnestly submitted that 
any error growing out of such action by the Board is 
properly the subject of review by this Court. 

It is, therefore, clear that Rule V, paragraph 3, of 
the Rules of this Court cannot possibly have any ap¬ 
plication in the instant case. However, should any 
doubt exist on this point, a consideration of one or 
two decisions of this Court and the decisions of other 
Federal courts will suffice to show that such doubt is 
baseless and with absolutelv no foundation whatsoever. 
A consideration of these decisions will further show 
that the rule which appellee seeks to have applied 
here is not a hard and fast rule without exceptions. 
The case of Aufiero v. Ewing, 44 App. D. C. 328, is 
in point. In that case this Court took the view that 
in order to determine what the decision is, from which 
an appeal is prosecuted, it will look to the substance 
of the decision, its necessary legal effect and opera¬ 
tion, rather than to its mere form. 

The case of Marfield v. McCurdy, 25 App. D. C. 342, 
is also of interest here. In that case, this Court took 
the position that while under a strict construction of 
the rules of an Appellate Court, an appeal would be 
dismissed where there are no assignments of error, 
yet where both in the appellant’s brief and in the 
decree appealed from, the questions decided are 
enumerated, and there is no doubt upon the record 
as to what questions were actually involved and de¬ 
cided, there is the equivalent of formal assignments 
of error. 

In the case of McGowan v. Parish, 237 U. S. 285, the 
United States Supreme Court took the view that it 
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might decide or determine all of the questions pre¬ 
sented by the record, irrespective of the disposition 
that might be made of the question on which the right 
to appeal rests or whether or not it was found neces¬ 
sary to decide that question at all. 

The case of Andrews v. National Foundry, etc., 
Works, 77 Fed. 774, 23 C. C. A. 454, is also ih point. 
In that case the court took the view that a (Question 
which, although not presented by an explicit specifica¬ 
tion of error, so underlies other questions that a com¬ 
plete and final disposition of the case would be im¬ 
possible without deciding it, is sufficiently presented by 
the record to permit its decision bv an appellate court. 

i. 

In a few words appellee’s complaint on this point 
comes down to a plea that appellant failed to! express 
its assignment of error before the Board in language 
which meets his approval, and for this reason appel¬ 
lant has no standing to urge the present question be¬ 
fore this Court. 

n 

j 

The principle announced and approved by the Board 
in its opinion in the instant case, and in its opinion in 
the Crocker First National Bank case, supra; is erro- 
neous, and should not be approved by this Coiirt. 

i 

Should this Court conclude that the question pre¬ 
sented on behalf of appellant in its main brief is not 
properly before this Court under assignments of error 
2 and 3 (R. 24), then such question and the arguments 

submitted in that connection in the main brief on be- 

i 

I 

i 

i 

i 

I 

I 

i 

I 

j 

! 
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half of appellant are submitted under assignment of 
error 5 (R. 24). In submitting these matters to this 
Court under assignment of error 5, appellant is not 
waiving or abandoning any of the other assignments 
of error as specified in its petition for review (R. 23- 
24). 

Counsel for the Government in the Woolford Realty 
Company case, cited in appellant’s main brief, con¬ 
tended before the United States Supreme Court prin¬ 
cipally that a taxpayer has no right to any deduction 
from gross income not expressly created by statute; 
that the net loss deduction created bv Section 206 of 
the Revenue Act of 1926 is a privilege accorded the 
taxpayer in the nature of an exemption from the or¬ 
dinary scheme of taxation; that the ordinary scheme 
of taxation is on the basis of an annual accounting of 
the business transactions for the taxable vcar; and 
that the deduction created by Section 206 of the Reve¬ 
nue Act of 1926 is available to the taxpayer having a 
net loss and not to any other taxpayer. The provisions 
of Section 206 of the Revenue Act of 1926, and the pro¬ 
visions of Section 204 of the Revenue Act of 1921, are 
substantially the same in all material respects. In 
effect, the United States Supreme Court, in its opinion 
in the Woolf ord Realty Company case, approved the 
Government’s position, and held that where a corpora¬ 
tion which sustained net losses for 1925,1926, and 1927, 
became affiliated with another corporation in 1927, the 
net losses for 1925 and 1926, sustained prior to the 
period of affiliation, could not be deducted on the con- 



I 


u I 

I 

solidated return of the affiliated group for 1927, ob¬ 
serving that: 

“The general principle underlying jtlie in¬ 
come tax statutes ever since the adoption of 
the Sixteenth Amendment has been the!compu¬ 
tation of gains and losses on the basis of an 
annual accounting for the transactions! of the 
year. Burnet v. Sanford & Brooks (Jo., 282 
U. S. 359, 363, 51 S. Ct. 150 (9 Am. Ffcd. Tax 
Rep. 603). A taxpayer who seeks an allowance 
for losses suffered in an earlier year, piust be 
able to point to a specific provision of the stat¬ 
ute permitting the deduction, and must bring 
himself within its terms. Unless he can [do this, 
the operations of the current year must be the 
measure of his burden. 

“ * * * The points of difference between the 
allowances under Section 206(5) upon the one 
hand and those under Section 234 upon the 
other are important and obvious. The deduc¬ 
tions allowable under Section 234 represent ex¬ 
penses paid or accrued or losses suffered during 
the same taxable year covered bv the! return. 
They are thus included in the net income accord- 
ing to the fundamental concept of such | income, 
reflected in the statute, instead of falling within 
an exception which, irrespective of its! precise 
extension, is a departure from the j general 
scheme. Even more decisive is the cojnsidera- 

i 

tion that there is nothing in Section 234 prohib¬ 
iting the allowance by one unit of its! current 
losses and expenses as a deduction for the bene¬ 
fit of the affiliated group, nor any statement 
that the use to be made of them shall follow 
other lines. On the other hand, Section 206(5) 
provides, as we have seen, that the ekcess of 



16 


loss remaining over the current net income of 
the faxpayer who has suffered it shall be car¬ 
ried over into the next year and if need be into 
a third, and thereafter disregarded. * * * ” 

The principle underlying the Board’s decision in the 
instant case, as well as its decision in the Crocker First 
National Bank case, supra, is in effect directly opposed 
to the view urged on behalf of the Government in the 
Woolford Realty Company case, and in effect approved 
by the United States Supreme Court in its decision in 
that case, for the reason that in applying such prin¬ 
ciple the net loss deduction may be taken from a tax¬ 
payer entitled to the deduction and given to a taxpayer 
not entitled to the deduction under the provisions of 
the statute. 

Illustration C below very clearly indicates just how 
a taxpayer would be allowed to deduct from its tax¬ 
able net income a sum on account of a net loss deduc¬ 
tion of another taxpayer and at the same time rob such 
other taxpayer of its proper net loss deduction by the 
application of this principle. Illustration D indicates 
how this ridiculously inconsistent and unreasonable re¬ 
sult would be avoided through the application of the 
principle for which appellant contends. 

Facts. 

Companies A, B and C were affiliated and filed a 
consolidated return of income for 1921. Company A 
sustained a loss from operations of $30,000 and re¬ 
ceived non-taxable income (dividends) during 1921 in 
the sum of $5,000. Company B sustained a loss from 
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operations of $20,250 and received non-taxable Income 
(dividends) during 1921 in the sum of $20,000.! Com¬ 
pany C had an income in the sum of $250 for 1]921. 


Illustration C. 


For tlie year 1921: 


Company A (net loss)..j. 930,000 

Company B (net loss).J. 20,250 

Company C (net income).j. 250 

I - 

Combined net loss of the group.i. $50,000 

Less: 

Combined non-taxable income of the group (dividends) 25,000 
Combined “statutory net loss” of the group.*. .$25,000 


Apportionment: : 

Company A, 

30,000 

- of .$25,000 .i. $14,S50 

50.250 

Company B, 

20.250 ! 


50,250 


of .$25,000. 


10,150 


Combined “statutory net loss” of the group.L. .$25,000 


Statutory net loss of the several members: 

Company A, 

as apportioned above.L. $14,S50 

Company B, 

as apportioned above.L. 10.150 

Combined “statutory net loss” of the group. L. $25,000 


Illustration D 

For the year 1921: 

Company A (net loss).. $30,000 

Company B (net loss).j.. 20,250 

Company C (net income).!.. 250 

Combined net loss of the group.j.. $50,000 
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Apportionment: 

Company A, 

30,000 

-of :j;.j0,000. $20,850 

50.250 

Company B. 

20.250 

—- of $50,000. 20,150 

50.250 


Combined net loss of the group. $50,000 


Statutory net loss of the several members: 


Company A, 

Loss as apportioned above. $20,850 

Less: 

Xon-taxal>le income (dividends). 5,000 


Statutory net loss for 1021. $24,850 

Company B, 

Loss as apportioned above. $20,150 

Less: 

Xon-taxable income (dividends). 20,000 


Statutory net loss for 1021. $150 


In Illustration C above, Company A may deduct 
$14,850 of its $30,000 net loss in computing its taxable 
income for the two years succeeding the year in which 
it sustained its net loss. Company B may deduct $10,- 
000 of Company A’s net loss in computing its taxable 
income for the two years succeeding the year in which 
Company A sustained its net loss. This is the very 
result against which the Government most vigorously 
contended in the Woolford Realty Company case, 
supra, and the possibility of such a result was the very 
thing over which the United States Supreme Court ex¬ 
pressed its gravest concern and was, no doubt, a con¬ 
trolling factor in its decision in that case. This is verv 
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strongly evidenced by the following language quoted 
from the Supreme Court’s opinion in that case: 

i 

4 ‘Doubt, if there can be any, is not likely to 
survive a consideration of the mischiefs certain 
to be engendered by any other ruling. |A dif¬ 
ferent ruling would mean that a prosperous cor¬ 
poration could buy the shares of one that had 
suffered heavy losses and wipe out thereby its 
own liability for taxes. The mind | rebels 
against the notion that Congress in permitting 
a consolidated return was willing to foster an 
opportunity for juggling so facile and |so ob¬ 
vious. Submission to such mischiefs would be 
necessary if the statute were so {fiain in per¬ 
mitting the deduction as to leave no! room 
for choice between that construction and an¬ 
other. * * *” I 

s 

Illustration D above is in accordance with the Wool- 
ford Realty Company decision, supra. It gives Com¬ 
pany A the net loss deduction to which it is entitled 
under Section 204 of the Revenue Act of 1921, but does 
not give Company B a net loss deduction on account of 
Company A’s net loss. Attention is also called to the 
fact that the method shown bv Illustration D could not 
possibly result in a double tax relief benefit ojr a so- 
called double deduction, and the further fact that such 
method is in all respects in accord with the views ex- 
pressed in the dissent in the Crocker First Rational 
Bank case, supra. 


t 

! 


i 
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Conclusion. 

It is respectfully submitted that the appellant is 
properly before this Court on the issue of whether or 
not the combined loss of its affiliated group should be 
reduced by the non-taxable income of all the members 
of its group in determining the combined net loss of 
the group before such combined net loss is apportioned 
to the several members of the affiliated group; that 
such issue or point is necessarily and inherently inci¬ 
dent to a determination of the error assigned on be¬ 
half of .appellant in its petition to the Board of Tax 
Appeals'; that all of the assignments of error in appel¬ 
lant’s petition for review of the Board’s decision arc 
. proper- that it is proper for this Court to consider the 
’* arguments herein advanced, and those advanced in the 
main * brief ..oil behalf of appellant under the assign¬ 
ments of error appearing in its petition for review of 
the Board’s decision; that the redetermination of the 
Board of Tax Appeals herein is contrary to the stat¬ 
ute, inconsistent with the regulations of the Treasury 

* 

Department, not supported by judicial precedent, en¬ 
tirely defeats the clear purpose of the relief character 
of the statutory net loss provisions of the Revenue 
Act of 1921; and that it should, therefore, be reversed. 

Respectfully submitted, 

L. KARLTON HOSTELLER, 

Woodward Building, Washington, D. C., 

Attorney for Appellant. 
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